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Presently before the Court are a Motion to Remand filed by
Plaintiffs Mchael Platton and El aine Platton, husband and w fe
(“Plaintiffs”), and a Joint Mdtion for Permission to File a Joint
Suppl emrental Notice of Renbval Nunc Pro Tunc filed by Defendants
Kraftmaid Cabinetry, Inc. and Kraftnaid Sal es and Distri bution,
Inc. (together, “Kraftmaid”) and Lowe’s Honme Centers, Inc.
(“Lowe’s”) (collectively, “Defendants”) and Plaintiffs’ response
thereto. Plaintiffs contend that this action, having been
removed to this Court by Defendant Kraftmaid with the averred
consent of Lowe’'s, nust be remanded to the Court of Common Pl eas
of Phil adel phia County because Lowe’s did not file an actual
timely joinder in the suit’s renoval. In response, Defendants
filed a Joint Supplenental Notice of Renbval Nunc Pro Tunc to
cure the technical defect. For the follow ng reasons,
Plaintiff’s Mdtion for Remand is DEN ED and Defendants’ Motion

for Permssion to File a Joint Supplenental Notice of Renmpbval is



GRANTED.

. BACKGROUND

On April 24, 2003, Plaintiffs initiated this product
l[tability action in the Court of Common Pl eas of Philadel phia
County alleging that they suffered personal injuries as a result
of exposure to toxic funes that they claimemnated fromkitchen
cabi nets desi gned and manufactured by Kraftmaid. The Conpl ai nt
was served on Defendant Kraftmaid by certified mail. The
Compl ai nt was al so served on Defendant Lowe's at its place of
business in Plynmouth Meeting by the Sheriff of Mntgonery County
on May 2, 2003.

On May 23, 2003, Kraftmaid filed a tinely Notice of Renoval
invoking this Court’s subject-matter jurisdiction based on
diversity of citizenship of the parties. The Notice of Renoval,
which, on its face, was filed on behalf of Kraftmaid, alleged
that all Defendants, including Lowe’s, consented to renoval. The
Notice of Renoval did not otherwi se contain any details relating
to Kraftmaid s communi cations with Lowe’'s, the formof Lowe’ s
purported consent, or the identity or authority of the person
gi ving such consent on behalf of Lowe’s.

On June 20, 2003, Plaintiffs filed a Motion to Renmand based
on the | ack of evidence of unanimty anong all Defendants to

removal, which 28 U . S.C. 8§ 1446 requires and which nmust be



evidenced by a witten joinder filed wth the Court.

Def endants responded by filing a Joint Mtion for Perm ssion
to File a Joint Supplenental Notice of Renobval Nunc Pro Tunc,
stating that this technical om ssion is waivable and shoul d not
affect this Court’s properly-established jurisdiction in the
first instance.

Plaintiffs have previously agreed to extensions of tine to
answer the Conplaint for all Defendants, and all Defendants have

since filed Answers to Plaintiffs’ Conplaint.

1. DI SCUSSI ON

Plaintiffs contend that Lowe’s should have filed its joinder
in the renoval action by June 1, 2003, and that Lowe’'s failure to
do so is a fatal defect which requires remand of this matter to
state court. Defendants respond that, for several reasons, this
Court should not be divested of jurisdiction. First, Defendants
contend that it was not necessary to acquire consent fromLowe’s
because Lowe’'s, as a retailer, is a nomnal party to this product
l[iability action against the cabinet manufacturer, Kraftmaid.
Second, Defendants contend that, even if consent was required,
counsel for Kraftmaid actually obtained consent from Lowe’ s and
did so specifically state in the original tinmely-filed Notice of
Renmoval . Third, Defendants argue that Lowe’ s consent to renpva

was effectively expressed to the Court, within the prescribed



thirty-day period, in the formof a stipulation extending the
time wwthin which all Defendants were to answer the Conpl aint.
Finally, Defendants claimthat Lowe’s has restated its consent to
removal by joining in the instant Joint Supplenental Notice. |In
response, Plaintiffs argue only that Lowe’s is not a nom nal
party to this action, as Plaintiffs did not have a relationship
with Kraftmaid prior to delivery of the kitchen cabinets they
purchased through retailer Lowe’s Honme Center in Plynouth
Meet i ng.

Prelimnarily, Plaintiffs do not dispute that jurisdiction
has properly been established pursuant to 28 U.S.C. § 1441,
specifically, that diversity of citizenship exists between
Plaintiffs and Defendants, and that the matter in controversy
exceeds $75,000.00. Plaintiffs also do not chall enge that
Kraftmaid actually secured consent from Lowe’'s, or that such
consent was conmuni cated to the Court in the original, tinely-
filed Notice of Renoval. Plaintiffs’ entire argunent is that
Lowe’s did not file its own paper wth the Court specifically
stating that it was joining in renoval, as is typically required
in a notice of renmoval pursuant to 28 U S.C. § 1446(b). As
di scussed below, this technical om ssion is curable, and since
this Court has subject-matter jurisdiction in the first instance,
we shall retain jurisdiction over this matter.

The renoval statute provides that a defendant nust file a



notice of renmoval within thirty days of receipt of the Conplaint:

The notice of renoval of a civil action or proceeding
shall be filed within thirty days after the receipt by
t he defendant, through service or otherw se, of a copy
of the initial pleading setting forth the claimfor
relief upon which such action or proceeding is based,

or within thirty days after the service of sunmons upon
the defendant if such initial pleading has then been
filed in court and is not required to be served on the
def endant, whichever period is shorter.

28 U.S.C. 8§ 1446(b). GCenerally, there nust be unanimty anong

all the defendants to the suit’'s renoval. See id.; Hanrick v.

Hanrick, 153 U S. 192 (1894). Since the right of renmoval is
jointly held by all the defendants, there nmust be tinely witten
noti ce by each served defendant that the defendant has actually

consented to renoval. 16 James Wn Moore et al., Myore’'s Federa

Practice § 107.11 (3d ed. 2003). In this matter, Plaintiffs’
argunment agai nst renoval rests on the technical om ssion of a
witten joinder fromLowe's to the Notice of Renoval filed by
Kraftmaid. There is no dispute, however, that Kraftmaid actually
obt ai ned Lowe’ s consent for renoval prior to Kraftmaid making
such averments in the initial Notice for Renoval

Qur Court has recently revisited the issue of whether a
defect in an initial notice of renoval could be anended to

correct a technical omssion. See MIller v. Principal Life

| nsurance Co., 189 F. Supp. 2d 254 (E.D. Pa. 2002). In Mller,
our Court noted that the United States Suprenme Court has

recogni zed the right to anend a renoval petition to include



rel evant information previously omtted. [|d. at 257, citing

WIllinghamv. Mrgan, 395 U S. 402, 408 n.3 (1969) (declaring

that, “for purposes of this reviewit is proper to treat the
removal petition as if it had been anended to include the
relevant information contained in the later-filed affidavits”).

Rel ying on Wllingham and finding that jurisdiction was otherw se

proper, the Court in Mller denied the plaintiff’s notion to
remand for defendant’s failure to identify another defendant as a
nom nal party, and permtted the defendants to suppl enent the
original notice of renoval, even after the expiration of the
prescribed thirty day period, to identify the other defendant as
a nomnal party. 1d. at 258. The Court concluded, “[e]ven if
there was a defect in [defendant’s] initial notice of renoval
Wl linghamwuld permt the anmended notice filed here to renedy
any error, particularly since the anmendnent did not affect the
court’s subject matter jurisdiction but sinply corrected a
technical omssion.” Mller, 189 F. Supp. 2d at 258.

Simlarly, in this case, Defendants’ jointly filed
Suppl ement al Notice of Renoval does not affect this Court’s
subject-matter jurisdiction, which is proper in the first
instance, and is being filed nerely to correct the technical

om ssion raised by Plaintiffs.! Mreover, Kraftmaid averred in

. Even if there was a failure by all the defendants to
consent to renoval, which there is not in this matter, that
defect is waivable and would not deprive this Court of subject-

6



the Notice of Renoval that Lowe’s was contacted and had consented
to the suit’s renoval

Since we are satisfied that all Defendants have indeed
consented to renoval and, therefore, grant Defendants’ Joint
Motion for Permssion to File a Supplenental Notice of Renoval
Nunc Pro Tunc, we need not address the issue of whether Defendant

Lowe’s is a nomnal party to this matter

I11. CONCLUSI ON

For the foregoing reasons, Plaintiff’s Mdtion to Remand is

DENI ED, and Def endants’ Joint Mtion for Permssion to File a

Joi nt Suppl emental Notice of Renoval Nunc Pro Tunc is GRANTED

matter jurisdiction. Ayers v. Watson, 113 U. S. 594, 598-99
(1885); In re FMC Corp. Packaging Sys. Div., 208 F.3d 445, 451
(3d Gr. 2000).
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ORDER

AND NOW this day of February, 2004, in
consideration of the Motion to Remand filed by Plaintiffs M chael
Platton and El ai ne Pl atton, husband and wife (“Plaintiffs”) (Doc.
No. 3), and the Joint Motion for Permission to File a Joint
Suppl emrental Notice of Renbval Nunc Pro Tunc filed by Defendants
Kraftmaid Cabinetry, Inc., Kraftmaid Sal es and Distribution, Inc.
and Lowe’s Honme Centers, Inc. (collectively, “Defendants”)(Doc.
No. 10) and the Plaintiffs’ response thereto (Doc. No. 11), IT IS
ORDERED that Plaintiffs’ Mtion for Remand is DEN ED and

Def endants’ Joint Mdtion for Perm ssion is GRANTED.

BY THE COURT:

JAMES M3 RR KELLY, J.



