I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
CRIM NAL NO. 02-613
V.
ClVIL ACTION NO 03-5184
NAFI S W LLI AMS

VEMORANDUM

Padova, J. Decenber 29, 2003
Before the Court is Nafis WIlianms’ Mtion to Vacate, Set
Asi de or Correct Sentence pursuant to 28 U . S.C. 8 2255. A hearing
was held on WIlians’ Mdtion on Decenber 18, 2003. For the
foll ow ng reasons, the Mdtion is deni ed.
l. BACKGROUND
On February 5, 2003, Wllians pled guilty to Counts Il - V of

I ndictnment No. 02-613, which charged the follow ng offenses:

di stribution of cocaine base, “crack”, in violation of 21 U S.C. 8§
841 (Count I11); possession with intent to distribute nore than
five granms of cocaine base, “crack”, in violation of 21 U S. C 8§

841(a) (1) and 841(b)(1)(B) (Count 1V); and possession of a firearm
in furtherance of a drug trafficking crinme, in violation 18 U. S. C.
8 924(c)(1) (Count V). | ndi ctnent No. 02-613 arose from four
pur chases of “crack” cocaine fromWIIlianms by an undercover police
officer fromJanuary 9-15, 2002. WIllianms was arrested on January
15, 2002 after making a drug sale to the police officer. The
police officer recovered marked cash, an additional $533, a
cel | phone and a pager fromWIIlians in connection with his arrest.

| medi ately after his arrest, Police officers searched WIIians’



home (pursuant to a warrant) and recovered a 9mm sem -autonatic
pistol, ammunition, two bullet proof vests, $5,000 in cash, seven
granms of “crack” cocai ne and drug paraphernalia. Police officers
also searched WIllianms’ car and recovered additional “crack”
cocai ne and marij uana.

WIllians entered his guilty plea pursuant to a witten Quilty
Plea Agreenent with the Governnent. The @Quilty Plea Agreenent
i ncl udes the foll ow ng summary of the maxi rumand mandat ory m ni num
sentence WIlians faced:

The def endant under st ands, agrees and has
had expl ai ned to hi mby counsel that the Court
may i npose the foll ow ng statutory maxi numand
mandat ory m ni mum  sent ences: Count 3
(distribution of crack), 20 years
i mprisonnment, a mandatory mninmum 3 years
supervised release up to lifetinme supervised
rel ease, a $1,000,0000 fine, and a $100
speci al assessnent; Count 4 (possession wth
intent to distribute 5 grans or nore of
cocai ne base (“crack”), 40 years inprisonnent,
a b5 year mandatory mninmum term of
i nprisonnment, a mandatory mninmm 4 years of
supervised release up to lifetinme supervised
rel ease, a $2,000, 000 fine, and a $100 speci al
assessnment; Count 5 (possession of a firearm
in furtherance of a drug trafficking crine),
life inprisonment with a 5 year nandatory
m nimum term of 1nprisonnent consecutive to
t hat i nposed for the underlying drug of f enses,
5 years supervised rel ease, a $250,000 fine,
and a $100 special assessnent.

(Quilty Plea Agreenment at 3.) The Quilty Plea Agreenent also
provi des that seven (7) grams of cocaine base was possessed by
Wllians in furtherance of the crimnal activity subject to the

I ndictnent, resulting in a base offense level of 26 pursuant to
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United States Sentencing Guidelines 8 2D1.1(c)(7). (Quilty Plea
Agreenent at 5.) The Guilty Plea Agreenent also provides that
WIllians was eligible for a 2 | evel downward adj ustnent to t he base
of fense | evel for acceptance of responsibility pursuant to U. S. S. G
8 3El.1(a) and for a | level downward adjustnent for assisting
authorities in the investigation or prosecution of his own
m sconduct pursuant to U.S.S.G 8§ 3E1.1(b). (ld.) The Guilty Plea
Agreenent al so contains the followi ng provision in which WIIians

wai ved his right to appeal or collaterally attack his conviction or

sent ence:
I n exchange for the undertakings nmade by the
government in entering this plea agreenent,
t he defendant voluntarily and expressly wai ves
all rights to appeal or collaterally attack
the defendant’s conviction, sentence, or any
other matter relating to this prosecution,
whet her such a right to appeal or collateral
attack arises under 18 U S.C § 3742, 28
US C 8§ 1291, 28 U S.C. § 2255, or any other
provi si on of |aw.

(1d.)

During the February 5, 2003 hearing, the Governnent sumari zed
t he charges agai nst Wl lianms, the evidence upon whi ch those charges
were based, the maxi mum and m ni num sentences he faced, and the
terms of his Guilty Plea Agreenent with the Governnent. (2/5/03
N.T. at 4-6 and 13-14.) WIllians, having first been sworn and
pl aced under oath, agreed that the Governnent had accurately
summarized the terns of his Quilty Plea Agreenent, that he had

di scussed the Guilty Plea Agreenment with counsel prior to signing
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it, and that he signed the GQuilty Plea Agreenent. (ld. at 2-6.)
During the hearing, the Governnment also sunmmarized the critica
facts upon which WIllians’ conviction was based. (ld. at 11-13.)
Those facts included the purchase of 9 bags of crack fromWIIians
by an undercover police officer between January 10 and January 15,
2002; that WIllianms had controll ed buy noney on his person when he
was arrested; and that a police officer who executed a search
warrant on Wllianms’ hone immedi ately after his arrest recovered a
| oaded sem -automatic pistol, a box of ammnition, $5,000 cash
chunks of crack, two bullet proof vests, and various identification
records. (ld. at 11-13.) WIIlians agreed, under oath, that those
facts were accurately summarized. (ILd. at 13.) WIllians also
agreed, under oath, that he had discussed with his attorney, to his
satisfaction, the charges made against him his right to contest
t hose charges, and t he maxi rumand mandat ory m ni numpenal ti es t hat
he faced. (ILd. at 15.) The Court accepted WIlians’ plea of
guilty. (lLd. at 18.)

Wl lianms was sentenced on May 7, 2003. He had, at sentencing,
a Total O fense Level of 23 and a Crimnal History Category of |V.
The sentenci ng range was, therefore, 70-87 nonths pursuant to the
Sentencing Table, U S S. G Ch.5 Pt. A However, his conviction
for Count V required a mandatory mninmum sentence of 5 years
pursuant to 18 U. S.C. § 924(c), which nust run consecutively to any

ot her sentence inposed by the Court. He was sentenced to 70 nonths



as to Counts IIl and IV and to a termof 60 nonths on Count V, to
run consecutively to the terminposed as to Counts Il and IV. His
130 nonth sentence was the | owest termof inprisonnent which could
have been inposed pursuant to the Sentencing Guidelines. He was
al so sentenced to five years of supervised rel ease, a $1,000 fine
and a $300 special assessnent. He was represented by Guy Scioll a,
Esquire at both his guilty plea on February 5, 2003 and at his
sentencing on May 7, 2003.
1. LEGAL STANDARD
WIllians has noved for relief pursuant to 18 U S.C. § 2255,

whi ch provides as foll ows:

A prisoner in custody under sentence of a

court established by Act of Congress claimng

the right to be rel eased upon the ground that

the sentence was inposed in violation of the

Constitution or laws of the United States, or

that the court was wthout jurisdiction to

i npose such sentence, or that the sentence was

i n excess of the maxi mum aut hori zed by | aw, or

is otherw se subject to collateral attack, may

nmove the court which inposed the sentence to

vacate, set aside or correct the sentence.

28 U . S.C. A 8§ 2255 (West Supp. 2001).
“Section 2255 does not provide habeas petitioners with a

panacea for all alleged trial or sentencing errors.” United States

v. Rishell, Cv.A Nos. 97-294-1, 01-486, 2002 W. 4638, at *1 (E. D
Pa. Dec. 21, 2001) (citation omtted). |In order to prevail on a
Section 2255 notion, the novant's clainmed errors of |aw nust be

constitutional, jurisdictional, *“a fundanental defect which



i nherently results in a conplete mscarriage of justice,” or “an
om ssion inconsistent wth the rudinmentary demands of fair

procedure.” H Il v. United States, 368 U S. 424, 428 (1962).

[11. DI SCUSSI ON
WIllians has asserted two grounds for relief pursuant to 28
US C 8§ 2255. The first ground is m srepresentation of counsel.

He states that:

My attorney lead ne to believe that | was
facing the npmaxinmum term wunder crimna
guildeline [sic] when in fact | was not

eligible for sentence guildeline [sic] at al
and that was ny reason for the plea bargain.

(Mot. at 5.) The second ground is that the prosecutor wthheld
excul patory evidence that could have been used in a suppression
hearing to suppress evidence seized by police during the search of
his home. (1d.) WIllians withdrewthe second ground for relief at
the hearing held on Decenber 18, 2003. (12/18/03 N.T. at 8.)
Accordi ngly, the sole ground for WIIlians’ Mot i on IS
m srepresentati on of counsel.

Wl lians explained his claimof msrepresentation of counsel
during the Decenber 18, 2003 hearing. He contends that his counsel
msled himto believe that he faced career crimnal status in this
proceedi ng which would result in his being incarcerated for at
| east 15 years if he went to trial. (ld. at 3-4.) He also stated
that he agreed to plead guilty in this case based upon that

m srepresentati on of counsel. (ld. at 4.)



The Governnent argues that the Motion should be denied for two
reasons. The CGovernnent contends that the evidence establishes
that Guy Sciolla did not msrepresent to Wllians that he faced
career crimnal status in this proceeding. The Government further
mai ntains that Wllians’ waiver of hisright tocollaterally attack
his conviction and sentence shoul d be enforced.

A. M srepresentation

Sciolla testified under oath, during the Decenber 18, 2003
hearing, regarding his discussions with WIlliams prior to his
guilty plea:

| enphatically will state that | never
told Nafis WIllians nor his father that he was
facing career crimnal status. Indeed | went
over the guidelines nunerous tines with M.
Wlliams. . . . And | explained to M.
WIllians and to Nafis that the amount of tine
that Nafis was facing was a conponent of the
guantities involved as well as his prior
crimnal record.

| explained to Nafis in person and on the
phone . . . what he was faced wth,
specifically with reference to the guideline
recommended sent ences and the two nandatori es.
He was | ooki ng at two mandatory five-year jail
sentences. | told himthat there was no way
out from under the mandatories unless he was
goi ng to cooperate.

* * *

Q One question, to recap, there was never
any discussion regarding the career offender
status?

A. Never, never.



(Id. at 13-14, 15, 17.) The Court finds that Sciolla was a
credible witness. WIllians did not testify under oath during the
Decenber 18, 2003 hearing, but stated on the record that he
believed, at the tinme of his guilty plea, that if he had not pled
guilty, he would have faced career offender status and a fifteen
year term of inprisonnent at sentencing. The Court finds, based
upon Sciolla s testinony, that Sciolla did not msrepresent to
WIllians that he faced career offender status if he did not plead
guilty.

B.  \Waiver

The Court has al so considered the Governnent’s argunent that
WIllians’ waiver of hisright tocollaterally attack his conviction
and sentence shoul d be enforced in this proceeding. The Gover nnent

relies on United States v. Khattak, 273 F.3d 556 (3d Cr. 2001),

whi ch holds that waivers of the right to appeal are valid if they
are entered into know ngly and voluntarily. [d. at 562. However,
the Khattak court noted that there “may be an unusual circunstance
where an error anmounting to a m scarriage of justice may invalidate
t he waiver.” Id. The Court finds that there were no unusua
circunstances regarding WIllianms’ plea of guilty, conviction or
sentencing which could anpbunt to a mscarriage of justice and
invalidate his waiver of his right to collaterally attack his

conviction and sentence in this case. Accordingly, WIIlians’



Motion to Vacate, Set Aside or Correct Sentence pursuant to 28
U S.C § 2255 is denied.?

An appropriate order foll ows.

The Court observes that WIllians would not benefit if the
Motion were granted. Were the Court to grant the Motion and vacate
WIlliam s sentence and conviction, and if WIIlians was subsequently
successful in nmoving to vacate his guilty plea, he has still
agreed, under oath, to the facts underlying his conviction. | f
WIllians were to go to trial on the charges contained i n I ndictnent
02-613, having agreed to the four sales of crack cocaine to an
undercover police officer, his possession of a firearm and
ammuni tion, and to his possession of 7 grans of crack cocaine, he
woul d be convicted. |In that event, he would have, at sentencing,
a Total O fense Level of 26 (since he would no | onger be eligible
for a three level adjustment pursuant to U S.S.G § 3El.1(a) and
(b)). Wth a Total O fense Level of 26 and a Crimnal History
Category of IV, he would face a sentencing range of 92-115 nont hs
pursuant to the Sentencing Table, U S.S.G Ch. 5 Pt. A and a
mandat ory m ni nrumconsecutive sentence of 60 nonths pursuant to 18
US. C 8§ 924(c). In that event, he would face a sentence of
bet ween 152 and 175 nonths i nprisonnment, rather than the 130 nont hs
to which he was sentenced by this Court.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
CRIM NAL NO. 02-613
V.
ClVIL ACTION NO. 03-5184
NAFI S W LLI AVS
ORDER
AND NOW this 29th day of Decenber, 2003, upon consideration
of Nafis WIllians’ Mtion to Vacate, Set Aside or Correct Sentence
pursuant to 28 U. S.C. 8§ 2255 (Docket No. 37), the Governnment’s

Response thereto, and the hearing held in open court on Decenber

18, 2003, IT IS HEREBY ORDERED that the Mtion is DEN ED

BY THE COURT:

John R Padova, J.



