IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ERI C SM TH, )
) Cvil Action
Plaintiff,
No. 02-CV-01915
VS. g
CONTI NENTAL CASUALTY COVPANY, g
Def endant . )

VEMORANDUM OPI NI ON

JAMVES KNOLL GARDNER,
United States District Judge

Thi s Menorandum Qpinion is filed in response to the
Notice of Appeal filed by plaintiff on Decenber 16, 2003 from an
Order of the undersigned dated Novenber 17, 2003 and fil ed
Novenber 20, 2003 granting the Joint Motion to Anend the Verdi ct
and Decl aratory Judgnment of October 21, 2003, which joint notion
was filed by the parties on Novenmber 10, 2003.

By Order of the undersigned dated Novenber 17, 2003 we
granted the parties’ joint notion to anend the court’s Verdi ct
and Adj udi cation dated Cctober 21, 2003 and fil ed Cctober 22,
2003. That Order anended the Verdict and Adjudication pursuant
to an agreenent by the parties set forth in the joint notion to
i nclude cost-of-living adjustnents and to adjust the court’s
award of pre-judgnment interest to a conprom sed anount. The
court awarded plaintiff precisely what he requested in the joint

nmoti on.



Plaintiff’s Notice of Appeal declares that he
specifically appeals the court’s dism ssal of his claimunder
42 Pa. C.S.A 8 8371. The undersigned did not dismss
plaintiff’s claimunder 42 Pa. C S. A 8 8371 by Order dated
Novenber 17, 2003 Order.?

Because plaintiff noved the court to take exactly the
action taken in the Novenber 17, 2003 Order and because the
Novenber 17, 2003 Order did not take the action from which
plaintiff specifically appeals, we respectfully suggest to the
United States Court of Appeals for the Third Circuit that
plaintiff’s appeal be denied and our Novenber 17, 2003 Order
af firnmed.

BY THE COURT:

Janmes Knol | Gardner
United States District Judge

Decenmber 18, 2003

! The Order of the Honorable Jay C. Wl dman dat ed
Septenber 13, 2002 and filed Septenber 16, 2002 di sm ssed Count
Il of plaintiff’s Conplaint alleging a claimof bad faith under
42 Pa. C.S.A 8 8371. This Gvil Action was originally assi (f:med
to the cal endar of Judge Wal dman upon the filing of plaintiff’s
Conplaint on April 8, 2002. By Order dated February 14, 2003,
this action was reassigned to the cal endar of the undersigned.

Plaintiff may actually be attenpting to appeal from
Judge Wal dman’ s Septenber 13, 2002 Order. Because Judge Wal dman
i ncluded a Menorandum setting forth the reasons for that O der,
t he undersi gned does not attenpt to explain that Order herein and
[imts this Menorandum Opinion to that part of plaintiff’ s appeal
addressi ng the Novenber 17, 2003 Order.
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