IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DCOROTHY MOCRE- DUNCAN : CIVIL ACTI ON
V.
LANEKO ENG NEERI NG CO., | NC. NO. 03-6306

MEMORANDUM AND ORDER

Nor ma Shapiro, S.J. Decenber 23, 2003

The Petitioner is the Regional Director of the Fourth Regi on
of the National Labor Relations Board (“Board”). Petitioner
brought this action under Section 10(j) of the National Labor
Rel ations Act (“the Act”). 29 U S.C. Sec. 160(j) alleging unfair
| abor practices by Respondent Laneko Engi neering, |nc.
(“Laneko”). Section 10(j) allows the Board to seek tenporary
injunctive relief if an admnistrative conplaint alleging unfair
| abor practices has been issued. The Board seeks a tenporary
i njunction requiring Laneko to recogni ze and bargain with the
Machi ne Tool & Die Local 155 of the United Electrical, Radio and
Machi ne Workers of Anerica pending final resolution of its
adm ni strative conpl aint.
BACKGROUND:

Laneko is a tool and die manufacturer with plants in Ft.



Washi ngton, PA, and Montgoneryville, PA.! The principal
stockhol der is WIlliam James Derrah, Sr.; his son Steve Derrah is
Manager of the Ft. Washington Plant, and WIIliam Janes Derrabh,
Jr., is Sales Manager for that plant. The Manager at

Mont goneryville is Phil Savoca. Until Septenber 2002, the

enpl oyees at both plants were represented by the Machi ne Tool &
Di e Local 155 of the United Electrical, Radio and Machi ne Wrkers
of Anmerica (“the Union”).

The Uni on and Laneko have been parties to collective
bargai ning contracts for many years; the nost recent contract
expi red on Septenber 30, 2002. Prior to the expiration of the
2002 contract, the parties began negotiating for a new contract.
After contentious negotiations, the Union nenbers voted to strike
i nstead of accepting Laneko’s final offer. The Union nenbers
went on strike at 12:01 a.m on Cctober 1, 2002, and renmi ned on
strike until Monday, COctober 7, 2002.

The Board al | eges managenent had i nproper contact with the
enpl oyees during the strike and illegally circulated a petition
to the striking workers for themto end Union representation. It
is alleged that many of the workers were told that they had to

sign the petition if they wanted to return to work, that the

! The plant in Montgoneryville is known as “Laneko
Precision” and the plant in Ft. WAshington is known as “Laneko
Engineering.” There is also a plant in Linerick, PA that is not
a part of this action.



petition would get rid of the Union, and if they “wanted the

Uni on,” they would not be wel cone back to work.

About a week after the enpl oyees returned to work,
managenent announced at a neeting that the conpany woul d not
recogni ze the Union because 75 percent of the enployees no | onger
wanted it; managenent al so announced that it would create a “Shop
Commttee” to resolve problens between the enpl oyees and
managenent and address grievances.

On Cctober 15, 2002, the Union charged respondent with
engaging in and continuing to engage in, unfair |abor practices
w thing the neaning of Section 8(a)(1l) and (5) of the Act. The
Uni on has since filed several anmended charges all eging further
unfair | abor practices. On August 1, 2003, based on the charges
and anended charges fil ed agai nst Laneko by the Union, the Board
i ssued an Anended Consolidated Conplaint and Notice of Hearing
under 8 10(b) of the Act. The Conplaint was further anmended on
Septenber 9, 2003, and Septenber 24, 2003. An Adm nistrative Law
Judge conducted a hearing in Septenber 2003; briefing is now
conpl ete, but the decision is pending.

DI SCUSSI ON:

Interimrelief under 8 10(j) may be granted by a district
court if: (1) there is reasonable cause to believe that an unfair
| abor practice has occurred; and (2) an injunction would be “just

and proper.” Hirsch v. Dorsey Trailers, Inc., 147 F. 3d 243, 247




(3d Cir. 1998). There does not need to be a show ng of
irreparable harmor a |ikelihood of success on the nerits. 1d.

The Board all eges that there is reasonabl e cause to believe
t hat Laneko has violated 88 8(a)(1),(2),(3) and (5) of the
Nat i onal Labor Relations Act. For this proceeding only, Laneko
has admtted there is reasonable cause to believe the alleged
unfair | abor practices have occurred. Wether the injunction
shoul d i ssue depends on a showi ng that such relief is “just and
proper.”

Interimrelief is “just and proper” where the passage of
time may prevent the NLRB fromeffectively “exercising its

ultimate renedi al powers.” Kobell v. Suburban Lines, 731 F.2d

1076, 1091 (3d Cir. 1984). The court nust assess the “likeli hood
of harmto the bargaining process” absent an injunction.

Ei senberg on behalf of NLRB v. Wellington Hall Nursing Hone, |nc.

651 F.2d 902, 907 (3d Cir. 1981). Relief under 8§ 10(j) should be
designed to preserve the status quo while the Board’ s nornal

procedures are followed. Pascarell v. Vibra Screw, Inc., 904

F.2d 874, 878 (3d G r. 1990).
The workers at the Laneko plants in this action have been
W t hout a union since Cctober 2002. The enpl oyees coul d be
W t hout representation for as many as four years, as there is no
time limt for the Board to resolve this action. Laneko asserts

t hat because the Union was recogni zed for 40 years prior to the



w t hdrawal of recognition, it was well established and its

bargai ning power will not be inpaired during the interimshould
the Board eventually require Laneko to recognize and bargain with
it. Laneko urges this court to follow Kobell in finding that the
Union could swiftly and effectively reconstruct itself and
because the bargaining unit is “small and intimate,” injunctive
relief is unnecessary. Kobell, 731 F.2d at 1093.

The bargaining unit at issue in Kobell was 30 people; in
this action, there are approximtely 90 people in the bargaining
unit at two different plants. Mreover, the [ onger the NLRB
takes to resolve this action, the nore difficult it will be for
the Union to reassert itself at Laneko and effectively represent
the workers. This is supported by testinony at the hearing;

t hough the Union continues to recogni ze Laneko enpl oyees as
menbers, and many enpl oyees continue to consider thensel ves Union
menbers, virtually no Laneko enpl oyees attended a Uni on neeting
held of f the plant prem ses.? The Kobell “snall and intinate”
exception does not apply.

It is quite unclear that the Union actually lost mgjority
support before Laneko wi thdrew recognition. There was
uncontroverted testinony that respondent conditioned the return

to work of four of its enployees on their repudi ation of the

2The Uni on has not required dues from Laneko enpl oyees since
the wi thdrawal of recognition.



Uni on. Laneko is arguably continuing the unfair |abor practices;
for exanple, there was testinony that the nunber of tenporary
wor kers has increased since the withdrawal of Union recognition.
Respondent Laneko asserts the NLRB' s delay in bringing this
action denonstrates injunctive relief is not just and proper,
because “undue del ay reduces the Board' s credibility in arguing

that an injunction is absolutely necessary....” Pascarell, 904
F.2d at 881. Respondent submts that the NLRB had all of the
facts necessary to bring this action in Novenber 2002 but unduly
and i nexplicably delayed. This argunent is unconvincing.

The NLRB needed a reasonable tinme to investigate the clains
made in the charges and evaluate the circunstances at both Laneko
plants. This investigation was made nore difficult because nmany
of the enpl oyees who had been targets of unfair |abor practices
continued to work at the Laneko plants; there is evidence that
percei ved enpl oyee intimdation stymed the NLRB s investigation.

The Board’ s del ay does not overcone the main consideration
in evaluating the “just and proper” standard, i.e., safeguarding
the Board s renedial powers. “Using the Board's delay as the
basis to deny the requested injunctive relief punishes the

wronged enpl oyees for the Board s bel ated action, an unacceptabl e

outcone.” Hrsch v. Dorsey Trailers, 147 F.3d 243, 249 (3d Cr.

1998) .
If this court grants the interimbargaining order, the Board

shoul d expedite its consideration of the underlying conplaint.

6



This woul d be a good outcone for both the enpl oyees and
managenent. |f Laneko did not unfairly wi thdraw recognition from
the Union, it wll be quickly vindicated; if the Board does
ultimately conclude that the unfair |abor practices have
occurred, the healing process will have already begun. In the
interim an order to bargain with the Union will not inpose
significant burdens on Laneko; the enployees are nore likely to
be harnmed should they be forced to be unrepresented for several
years while awaiting a decision fromthe Board.
CONCLUSI ON:

For the reasons set forth, it is just and proper to grant
tenporary injunctive relief pending final resolution by the

Board. An appropriate Order wll follow



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DCOROTHY MOCRE- DUNCAN : CIVIL ACTI ON
V.
LANEKO ENG NEERI NG CO., | NC. NO. 03-6306
ORDER

AND NOW this 23'? day of Decenber 2003, for the reasons set
forth in a Menorandum filed this day, it is hereby ORDERED t hat:

1. Laneko is enjoined and restrained fromintimdating,
harassing or retaliating agai nst enpl oyees for Union activity or
in any other manner interfering with, or restraining its
enpl oyees fromexercising their rights guaranteed under 8 7 of
t he National Labor Relations Act.

2. On an interimbasis, Laneko shall recognize and bargain
with Machine Tool & Die Local No. 155 of the United Electrical,
Radi o and Machi ne Wrkers of Anerica.

3. Laneko shall withdraw recognition fromthe Shop
Committee.

4. Laneko shall post a copy of this Oder in all |ocations
where notices to enpl oyees are customarily posted.

5. Wthin twenty (20) days of the issuance of this Order, a
responsi ble official of Laneko shall file with the court, and
serve a copy on Petitioner, a sworn affidavit stating the manner
in which it has conplied with Paragraph four (4) of this Oder,

i ncluding the locations of the posting of this Order.

6. This Order shall be effective for six nonths.

Norma L. Shapiro, S.J.






