IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

Rl CHARD BUCK : CVIL ACTI ON
V.
RAYMOND COLLERHAN, et al. : NO. 02-5308

VEMORANDUM AND ORDER

Fullam Sr. J. Decenber , 2003

The United States Magi strate Judge to whomthis case
was referred for report and recommendati on has filed a report
recommendi ng that Richard Buck’s petition for wit of habeas
corpus be denied without a hearing, because his clains have al
been procedurally defaulted, by virtue of a Pennsylvani a
procedural rule (Rule 1925(b)) which requires defendants
intending to appeal their convictions to file with the trial
court a statenment of the issues to be raised on appeal, so that
the trial court can file an opinion addressing those issues.
Under the rule, issues not so specified are deenmed wai ved.

Petitioner was convicted of third-degree nmurder and
related crines in Cctober 1998, at a non-jury trial. Sentence
was i nmposed in Novenber 1998. The trial court filed an opinion
expl ai ning his decision in January 1999, and al so directed
petitioner’s counsel to file the Rule 1925(b) statenent by

February 11, 1999. Petitioner’s counsel filed a report stating



that he was unable to conply with that deadline, because the
notes of testinony had not yet been transcribed. He later filed
a supplenentary prelimnary statenent of appellate issues, on
February 23, 1999, stating that the notes of testinony were stil
not available, but that he intended to assert on appeal that the
verdi ct was agai nst the weight of the evidence and that the trial
court had erred in every trial ruling which was adverse to the
def endant .

In his brief of appeal, petitioner’s counsel raised
three issues: (1) that the trial judge erred by draw ng adverse
inferences fromthe defendant’s failure to testify; (2) that the
trial judge erred by relieving the Coomonweal th of its burden of
proof on the issue of self-defense; and (3) the verdict was
agai nst the weight of the evidence. The Superior Court ruled
that the first two issues were procedurally defaulted because of
the non-conpliance wwth Rule 1925(b). The Superior Court did,
however, as an alternative basis for its decision, opine that al
three issues were lacking in nerit.

In this court, petitioner nmakes the quite reasonable
argunent that he should not have been required to specify
appel late issues until after a transcript of the trial testinony
becane available. | agree that, at |east as to possible grounds
for reversal based upon what occurred at trial, a holding that

all such grounds for appellate relief were wai ved even though the



trial transcript was not avail able, would indeed give rise to
serious due process concerns. 1In the circunstances of this case,
however, petitioner has no grounds for conplaint: The only issues
rai sed on appeal, and the only federal claimraised in his
present habeas corpus petition, were well known to himand his
counsel, and could readily have been included in a Rule 1925(b)
statenent. The claimthat the trial judge violated petitioner’s
constitutional rights by drawi ng adverse inferences fromhis
failure to testify at trial is based entirely upon statenents
made in the post-trial opinion of the trial judge, which was
filed on January 3, 1999 (“The one version of the evening events
whi ch the court did not hear was the defendant’s who in an

unsi gned statenent clainmed to have no recoll ection of the
incident ... after all sides were fully heard the court

determ ned that the defendant shot and kill (sic) the victimfor
no apparent reason. The court rejected the defense theory
proffered in counsel’s opening statenent that the defendant acted
in self-defense in response to being robbed. This theory was
rejected for the sinple reason that there was no concrete
evidence to support it ... the Commonweal th’s evi dence was

undi sputed, and when viewed in its totality was nore than
sufficient to establish the defendant’s guilt of each crine
beyond a reasonable doubt.”) 1In his partial Rule 1925(b)

statenents, petitioner’s counsel did raise as an issue the



sufficiency of the evidence, and there is no apparent reason why
he could not al so have specified the other two issues, which were
clearly known to himwell in advance of the deadline.

As nentioned above, the Superior Court did, as an
alternative to its waiver ruling, dismss all three of
appellant’s clains on the nerits. | deemit appropriate, also,
as an alternative basis for decision, to address the nerits.
There is undoubtedly sone basis for concluding that the trial
court, as the finder of fact, may have drawn adverse inferences
frompetitioner’s failure to testify at trial. On the other
hand, the Superior Court’s conclusion to the contrary is not
unreasonable. The trial court was reviewing the trial evidence,
and it is a fact that petitioner did not testify at trial. There
can be no doubt that the principal thrust of the trial court’s
opinion is that he accepted as credi ble and correct the testinony
of Commonweal th witnesses Wi nert, Jones, and Thonpson; their
testinony is utterly inconsistent wwth a claimof self-defense.
| amaware of no basis for rejecting the factual and | egal
determ nations of the state courts on these issues.

For all of the foregoing reasons, the petition for a
writ of habeas corpus will be denied.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

Rl CHARD BUCK : ClVIL ACTI ON
V.
RAYMOND COLLERHAN, et al. ; NO. 02-5308
ORDER
AND NOW this day of Decenber 2003, upon

consi deration of the Report and Recommendati on of the United
States Magi strate Judge Carol Sandra Moore Wells, and
petitioner’s objections to that report, |IT IS ORDERED

1. Petitioner’s objections to the magi strate’s Report
and Recommendati on are OVERRULED.

2. The petition of R chard Buck for a wit of habeas
corpus i s DEN ED

3. | nasmuch as petitioner has raised a not-
i nsubstantial constitutional issue (whether the state trial judge
violated petitioner’s constitutional rights by rejecting his
sel f-defense theory because petitioner did not testify at trial,
and whether, in so doing, the trial judge m s-applied the burden
of proof on the issue of self-defense), a certificate of

appeal ability is issued.

John P. Fullam Sr. J.
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