IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

COLONIAL ASSURANCE COMPANY : CIVIL ACTION
etal. :
V.
THE MERCANTILE AND GENERAL :
REASSURANCE COMPANY Ltd.eta. : NO. 03-1818
AnitaB. Brody, J. December 10, 2003

MEMORANDUM AND ORDER

In February of 2003, plaintiffs Colonial Assurance Company (“Colonial”) and Louis
Mazzella, filed a three count complaint against defendants Mercantile and General Reinsurance
Company, Ltd. (“M & G") and Swiss Reinsurance America Corporation (“SRA”)* in the Court
of Common Pleas of Philadelphia County. Plaintiffs alleged breach of contract, tortious
interference with contract, and unjust enrichment. On March 26, 2003, defendant M & G
removed the action to federal court on the basis of diversity jurisdiction.? On May 7, 2003, M &
G moved to dismiss plaintiffs complaint pursuant to Federal Rule of Civil Procedure 12(b)(6),
contending that the plaintiffs complaint istime-barred on itsface. Upon review of the parties

submissions and the relevant law, | conclude that the plaintiffs’ claims are time-barred.

'In November of 1996, SRA purchased M & G. (Compl. § 10.)

2 Thereis no issue asto the applicable law. M & G cites Pennsylvanialaw and the
plaintiffs principal argument as to the tolling of the statute of limitations relies on Pennsylvania
law.



Accordingly, | will grant M & G’s motion to dismiss.

SUMMARY OF FACTS
The complaint alleges that plaintiff Colonial isasmall insurance company that provided

residual guarantee insurance. (Compl. §29.) Theresidual guarantee business guarantees a
prospective purchaser of capital equipment that the equipment will have a stated value at a future
time. (Id. 113) Defendant M & G isareinsurance company. (Id. 3.) Colonial and M & G
entered into awritten reinsurance agreement® obligating M & G to reinsure the residual guarantee
line of business (“Reinsurance Agreement”).* (Id. 26.) In this capacity, M & G accepted
premiums and issued residual guarantee reinsurance to three entities insured by Colonial
(“insureds’). (Id. 114, 15.) Many of the policiesissued by M & G to the insureds reinsured
their property at 100% and had a* cut-through” provision through which the insureds could

collect directly from M & G and avoid collecting from Colonial atogether. (Id. 1 16.)

At some time not mentioned in the complaint, M & G refused to honor the cut-through
provision or to pay the claims submitted by the insureds. (Id. §17-18.) It wasnot until M & G

filed alawsuit seeking declaration of the contract asvoid that M & G explained the basisfor its

¥The complaint is not clear asto when this occurred. The complaint allegesthat M & G's
agent issued a cover note signed in March of 1982 by an underwriter of M & G and officialy
stamped, “wherein M & G reinsured aline of business of various insureds of Colonial known as
the guarantee business.” (Compl. 1 12.)

“According to Black’s Law Dictionary 1287 (6™ ed. 1990), “reinsurance’ is:
A contract by which an insurer procures athird party to insure him against loss or
liability by reason of original insurance. A contract that one insurer makes with
another to protect the latter from arisk already assumed. It binds the reinsurer to
pay to the reinsured the whole loss sustained in respect to the subject of the
insurance to the extent to which heisreinsured. Also the substitution, with the
consent of the insured, of a second insurer for the first, so that the original insurer
is released.



refusal to pay the claimsto theinsureds. (Id. 120.) The complaint further alleges:

136.  When other insureds submitted claims under the residual line of business, M & G
refused to honor its contractual obligation or stand behind Colonial.

137.  The Pennsylvania Insurance Department treated the claims of the insureds as
100% liabilities of Colonia inlight of M & G’srefusal to honor its contractual
obligation and stand behind Colonial.

1138.  According to the Pennsylvania Insurance Department, the claims of these insured
rendered Colonial insolvent.

(1d. 1 36-38.)°

Upon petition of the Pennsylvania Insurance Department (“ Department”), the
Commonwealth Court of Pennsylvania declared Colonia insolvent on March 28, 1984. (Id. 15.)
The Department has acted as afiduciary of Colonial in gathering its assets and adjusting its
debtswhilein liquidation. (Id. 7.) At present, the liquidation of Colonial has not been
completed by the Department, nor has afinal Order of Distribution been entered by the
Commonwealth Court. (Id. 6.) On or about March 29, 2002, the Department assigned
Colonial’s claim under the reinsurance agreement to recover against M & G to plaintiff Mazzella.

(Id. 78)

Sometime in 1982, M & G filed an action against Colonial, among others, in the Supreme
Court of New Y ork, County of New Y ork seeking rescission and declaratory judgment that the
reinsurance obligationsit had to Colonial and the insureds under the reinsurance agreement were

void. On September 22, 1982, Colonia was served with asummons and M & G’s complaint. ©

® The proximity of these paragraphs in the complaint suggests that plaintiffs intended to
convey the chronology of events that occurred prior to the Department of Insurance’s petition for
liguidation of Colonial.

®Attached to this order is a copy of the sworn affidavit of service of summons and
complaint dated September 23, 1982.



In the instant action, plaintiffs clam: (1) M & G breached the written agreement obliging
M & G toreinsure theresidua guarantee line of business at 100%; (2) M & G tortiously
interfered with Colonia’ s performance of the contract with the insureds, and (3) M & G was
unjustly enriched by keeping the premiums it received from Colonia while disclaiming coverage

on its reinsurance obligations.

DISMISSAL STANDARD
Defendants move to dismiss pursuant to FRCP 12(b)(6) on the basis that all of the

plaintiffs’ claims are time-barred under the applicable statute of limitations. In reviewing a
motion to dismiss under FRCP 12(b)(6), a court is bound to accept the well-pleaded factual
allegationsin the complaint astrue. Albright v. Oliver, 510 U.S. 266, 268 (1994). Third Circuit
law allows a statute of limitations defense to be raised by motion under FRCP 12(b)(6) if “the
time alleged in the statement of a claim shows that the cause of action has not been brought
within the statute of limitations.” Hanna v. United Sates Veterans Admin. Hosp., 514 F.2d
1092, 1094 (3d Cir. 1975). However, defendants bear a heavy burden in attempting to establish
as amatter of law that the challenged claims are time-barred because the applicability of statutes
of limitations generally involve factual questions as to when the plaintiff discovered or should
have discovered that it had a cause of action. Southern Cross Overseas Agencies, Inc. v. Wah
Kwong Shipping Group Ltd., 181 F.3d 410, 425 (3d Cir. 1999) (citing Van Buskirk v. Carey
Canadian Mines, Ltd., 760 F.2d 481, 498 (3d Cir. 1985)). It has even been stated that “[i]f the
bar is not apparent on the face of the complaint, then it may not afford the basis for a dismissal of
the complaint under Rule 12(b)(6).” Bethel v. Jendoco Constr. Corp., 570 F.2d 1168, 1174 (3d

Cir. 1978).



Nevertheless, adistrict court may consider more than the allegations in the complaint
when adjudicating a 12(b)(6) motion. The defendant may supplement the allegations in the
complaint with exhibits such as public records and “ other indisputably authentic documents’ on
which the plaintiff’s claim isbased. Sentinel Trust Co. v. Universal Bonding Ins. Co., 316 F.3d
213, 216 (3d Cir. 2003). In Southern Cross, a case involving a 12(b)(6) motion based on statute
of limitations, the Third Circuit held that it is proper to judicially notice the existence of a
published opinion to resolve a 12(b)(6) motion. 181 F.3d at 426. Therefore, if plaintiffsfail to
allege any specific dates as to when the actions giving rise to the claim accrued, a court may

consider other indisputably authentic documents.

DISCUSSION
Statute of Limitations Applicable to the Statutory Liquidator

M & G contends that each of plaintiffs' claims are time-barred because the statute of
limitations on each claim has expired. Plaintiffs respond that statutes of limitations do not bar
actions brought by the Commonwealth unless specifically provided for by statute. From this,
plaintiffs conclude that their complaint would not be time-barred because the Insurance
Commissioner, initsrole as liquidator, is acting as an arm of the Commonwealth and is therefore

not barred by the statute of limitations.

Plaintiffs are correct that actions brought by the Commonwealth are not subject to statutes
of limitations unless provided for by statute. Commonwealth v. J. W. Bishop & Co., 439 A.2d
101, 101 (Pa. 1981). Inthe case of aliquidation, however, thereis a statute that so provides.

The statute states:

The [commissioner] liquidator may, upon or after an order for liquidation, within two
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years or such additional time as applicable law may permit, institute an action or
proceeding on behalf of the estate of the insurer upon any cause of action against which
the period of limitation fixed by applicable law has not expired at the time of the filing of
the petition upon which such order is entered.

40 Pa. Stat. Ann. § 221.26(b) (2003).

The court in Koken v. Balaban & Balaban held that § 221.26(b) is a statute of limitations.
720 A.2d 823, 825 (Pa. Commw. Ct. 1996). Therefore, the Pennsylvania Insurance
Commissioner, when acting as aliquidator, is subject to a statute of limitations. Balaban &
Balaban indicates that § 221.26(b) tolls the applicable statute of limitations as of the filing date
of the petition for liquidation and grants the liquidator two more years, or such additional time as

applicable law permits, to bring the cause of action. 720 A.2d 823, 825 (Pa. Commw. Ct. 1996).

In the instant case, the Insurance Commissioner was appointed as liquidator of Colonial
in 1984. Therefore, the liquidator has two additiona years from that time tacked on to any

unexpired statute of limitations to file an action for any claim.’

An assignee succeeds to no greater rights than those of the assignor. Himes v. Cameron
County Construction Corp., 444 A.2d 98, 100 (Pa. 1982). Plaintiffs as assignees acquire only
those rights and take subject to the statute of limitations and any other defenses possessed by the
liguidator at the time of assignment. Therefore when the liquidator assigned Colonia’s claim
under the reinsurance agreement to recover against M & G to plaintiff Mazzellain 2002,
Mazzella became subject to the statute of limitations applicable to the liquidator. Because the

liguidator is subject to a statute of limitations of two years plus any unexpired statutory period,

"Thereis a possible alternate reading of Balaban & Balaban that the liquidator can bring
suit within the greater of either two years from the date of the liquidation order or the unexpired
statutory period. The causes of action in the instant complaint accrued so long ago that adopting
this alternate reading of Balaban & Balaban would not change the disposition of the case.
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Mazzella was subject to the statutory period aready in effect at the time of the filing of the
petition for liquidation, plus two years. The question remains as to when the statutory period

begins to run.

Breach of Contract

The statute of limitations for a breach of contract beginsto run at the time the action
accrues.® McCarthy v. Scottsdale Ins. Co., 1999 U.S. Dist. LEXIS 12899, at *5 (E.D. Pa. Aug.
16, 1999). Under Pennsylvanialaw, a cause of action in contract accrues at the time of breach.®
Id. A breach of contract is a“non-performance of any contractual duty of immediate
performance.” Camenisch v. Allen, 44 A.2d 309, 310 (Pa. Super. Ct. 1945) (adopting
Restatement definition). An attempted rescission qualifies as a breach because arescission
“necessarily involves arepudiation of the contract and arefusal of the moving party to be further
bound by it.” Black’s Law Dictionary 1306 (6™ ed. 1990). See also Bonner v. Benefit Consumer

Disc. Co., 2003 U.S. Dist. LEXIS 18418, at *14 n.7 (M.D. Pa Oct. 14, 2003) (an attempted

8Plaintiffs do not allege that the contract at issueis a"continuing contract.” Nevertheless,
Thorpe v. Schoenbrun provides two ways to treat a continuing contract. 195 A.2d 870, 872 (Pa.
Super. Ct. 1963). The statute of limitations on a* continuing contract which is entire” runs “from
the time when the breach occurs or when the contract isin some way terminated.” 1d. However,
“[i]f the services are rendered under an agreement which does not fix any certain time for
payment or for the termination of services,” the “statute of limitations does not begin to run until
the termination of the contractual relationship between the parties.” 1d. In theinstant case, the
breach and the termination of the contractual relationship occurred at the same time—the day M
& Ginitiated an action to rescind the contract and declare it void. Thus, the statute of limitations
would have started at the same time, regardless of how the contract is classified under Thor pe.

° Neither party has invoked the “discovery rule,” an exception to the requirement that a
complaint must be filed within the statutory period. Pennsylvania courts apply the discovery
rule “in only the most limited of circumstances,” if at all. Dalrymplev. Brown, 701 A.2d 164,
171 (Pa. 1997).



rescission qualifies as a breach because arescission “discharge[s] al remaining duties of
performance and terminate[s] the contract.”) (citing Black’s Law Dictionary 1308 (7th ed. 1999).
The cause of action thus accrued in 1982 when M & G initiated its action to rescind the contract.
Under Pennsylvania law, the statute of limitations for breach of contract isfour years. 42
P.S. 8 5525. Therefore, the outermost limit of the statute of limitations applicable to the
ligquidator for a breach of contract action is six years----four years plus two years from the time of
the order of liquidation. This period expired in the late 1980s. By the time the instant case was

filed in 2003, the time within which to file this action had long expired.

Tortious Interference with Contract

Plaintiffs claim that M & G “tortuously [sic] interfered with Colonial’ s performance of
the contract with the insured.” (Compl. 142.) Aswith breach of contract, the statute of
limitations for tortious interference with contract begins to run when the cause of action accrues.
CGB Occupational Therapy, Inc. v. RHA/Pennsylvania Nursing Homes, 2001 U.S. Dist. LEXIS
20217, at *13 (E.D. Pa. Dec. 5, 2001). A cause of action for tortious interference with contract
accrues upon discovery of the allegedly interfering acts or when the allegedly interfering acts
should have been discovered with reasonable diligence. Bickell v. Sein, 435 A.2d 610, 612 (Pa.
Super. Ct. 1981). The complaint does not explicitly state what the interfering act was, but
presumably the act was M & G’s“complete and entire refusal to honor its contractual obligation
[to pay the claims] or stand behind Colonial.” (Compl. §42.) The cause of action thus would
have accrued when Colonia discovered or should have discovered that M & G refused to pay the
claims submitted by the insureds. The complaint alleges that the Department believed that the
claims submitted by the insureds to Colonial were the cause of Colonia’sinsolvency. (Compl.
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19.) Attheleast, Colonia discovered the allegedly interfering acts at the time the Department
petitioned the Pennsylvania Commonwealth Court for the liquidation of Colonial. Inthe
aternative, Colonia discovered M & G’srefusal to pay the claims of the insured when it was
served in September of 1982 with M & G’'s complaint seeking rescission. The cause of action
thus accrued some time in the 1980s —either at the time the petition for liquidation was filed or

when Colonia was served with M & G’s complaint.

Under Pennsylvanialaw, the statute of limitations for interference with a contractual
relationship istwo years. See 42 Pa.C.S.A. 8§ 5524(3). See also Windward Agency, Inc. v.
Cologne Life Reinsurance Co., 1996 U.S. Dist. LEXIS 9794, at *6 (E.D. Pa. 1996); Torchia v.
Keystone Foods Corp., 635 A.2d 1082, 1086 (Pa. Super. Ct. 1993). The outermost limit of the
statute of limitations applicable to the liquidator for atortious interference with contract is four
years---two years plus two years from the time of the order of liquidation. This period expired in
the late 1980s. The time within which to file this action had expired well before the complaint

was filed in 2003.

Unjust Enrichment

Plaintiffs claim that “M & G isunjustly enriched as aresult of its disclaimer of coverage
and keeping of the premium [sic] relating to the residual guarantee line of business with the
insured.” (Compl. 55.) Likethe other claims, the statute of limitations beginsto run on aclaim
for quantum meruit from the time the cause of action accrues. Colev. Lawrence, 701 A.2d 987,
989 (Pa. Super. Ct. 1997). A cause of action for quantum meruit accrues as of the date the
relationship between the partiesisterminated. |d. An attempted rescission qualifiesasa

termination of the relationship between the parties because arescission is “indisputably” &]
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method of terminating a contract.” Metro. Prop. & Liab. Ins. Co. v. Commonwealth, 509 A.2d
1346, 1349 (Pa. Commw. Ct. 1986). Thus, the cause of action accrued in 1982 when M & G
terminated its relationship with Colonial by seeking rescission, as also explained prior in the

breach of contract section.

Under Pennsylvanialaw, the statute of limitations for an unjust enrichment action is four
years.® Cole, 701 A.2d at 989. Thus, the outermost limit of the statute of limitations applicable
to the liquidator for a claim of unjust enrichment is six years—four years plus two years from the
order of liquidation. This period expired in the late 1980s. Because the instant complaint was
filed more than six years after M & G’s attempted rescission of the contract, the applicable

statute of limitations had expired.

CONCLUSION
Because al the causes of action alleged in the complaint were brought after the applicable

statutes of limitations expired, plaintiffsfail to state a claim upon which relief can be granted.

Under F.R.C.P. 12(b)(6), plaintiffs’ claims must be dismissed.

ORDER

AND NOW, this day of December 2003, upon consideration of the motion of

defendant Mercantile and General Reinsurance Company, Ltd. (docket #5) to dismiss plaintiffs

complaint pursuant to Federal Rule of Civil Procedure 12(b)(6), and the plaintiffs opposition to

19 Cole explains that 42 Pa.Cons. Stat. § 5525(4) provides afour year statute of
limitations for an action upon a contract implied in law and that an action based on unjust
enrichment constitutes an action based on a contract implied in law. 701 A.2d at 989.
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that motion (docket # 12), it is ORDERED that defendant’s Motion to Dismiss the Complaint is

GRANTED and plaintiffs complaint is dismissed with prejudice.

AnitaB. Brody, J.
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