IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FI NANCI AL FEDERAL CREDI T, | NC.
: CIVIL ACTI ON
V.
JACK K. CALLENDER & :
DOUGLAS J. DALY : NO. 03-4697

VEMORANDUM

Padova, J. Decenber 2, 2003

Def endants Jack K. Callender and Douglas J. Daly have each
filed Motions to Open the Judgnent by Confession entered by the
Court in the above-captioned action. For the reasons that foll ow,
the Court denies the Motions in their entirety. However, the Court
finds that both Defendants are entitled to a $117,000 credit agai nst
the total judgnent entered in this case.
l. BACKGROUND

On August 24, 1994, Defendants Douglas J. Daly and Jack K
Cal l ender, who then respectively served as President and Vice
President of E.L.R Machine & Tool Co. (“ELR’), each signed a
personal guaranty contract covering all the obligations owed to
Plaintiff by Integrated Metal Fabrications, Inc., of which ELR is
a division. (PIf. Ex. I). The personal guaranty contract includes
a confession of judgnent clause providing, in pertinent part, that
Def endants “hereby irrevocably appoint and authori ze any attorney-
at-law to appear and confess judgnent agai nst any one or nore of us

for any or all nonies due [Plaintiff] from [Integrated Metal



Fabrications Inc.], plus costs, expenses and attorney’s fees .
(ILd.). On or about May 5, 2000, ELR entered into a | ease agreenent
(“Lease #1”) with Plaintiff in the original anount of $479, 484. 00,
pursuant to which Plaintiff | eased equi pnent (“Leased Equi pnent #1")
to ELR  (PIf. Ex. A). ELR granted Plaintiff a security interest
in the Leased Equipnent #1, as well as in any and all goods,
i nventory, equi pnent, accounts, accounts receivable, chattel paper,
contract rights, gener al i nt angi bl es, I nvest nent property,
securities entitlenments, fixtures and other property, including
after-acquired property (“Additional Collateral #1"). Plaintiff
delivered the Leased Equi pnent #1 to ELR and perfected its security
interest in the Leased Equi pnent #1 by filing Financing Statenents
with the proper Pennsylvania authorities. (PIf. Ex. B-C. On or
about October 30, 2002, Plaintiff and ELR entered into a |ease
ext ensi on agreenent (“Lease Extension #1”) in the original anount
of $179,235.95. (PIf. Ex. D).

On or about May 4, 2000, ELR entered into a |ease agreenent
(“Lease #2”) with Plaintiff Financial Federal Credit in the original
amount of $337,968. 00, pursuant to which Plaintiff |eased equi prment
(“Leased Equi pnent #2”) to ELR (PIf. EX. E). ELR granted
Plaintiff a security interest in the Leased Equi pnent #2, as well
as in any and all goods, inventory, equipnent, accounts, accounts
recei vabl e, chattel paper, contract rights, general intangibles,

i nvestment property, securities entitlenents, fixtures and other



property, including after-acquired property (“Additional Coll ateral
#27). Plaintiff delivered the Leased Equipnent #2 to ELR and
perfected its security interest in the Leased Equi pnent #2 by filing
a Financing Statenment with the proper New Jersey authorities. (PIf.
Ex. F-G). On or about Cctober 30, 2002, ELR and Plaintiff entered
into a |ease extension agreenent (“Lease Extension #2”") in the
original amount of $174,220.44. (PIf. Ex. H. In addition to the
Leased Equi pment #1 and Leased Equipnment #2, Plaintiff holds
perfected security interests in other collateral of ELR (“Additiona
Col | ateral #37).

I n or around Decenber 2002, ELR defaulted upon its obligations
to Plaintiff under the above-listed |oan docunents. On June 9,
2003, Plaintiff filed civil action nunber 03-3544 in this Court
agai nst ELR for breach of contract, replevin, and attachnent.! In
or about July 2003, Defendants and ELR turned over to Plaintiff sone
of the collateral described above.? On August 14, 2003, Plaintiff
filed the instant action for Confession of Judgnent against
Defendants. (PIf. Ex. FFCl 1). On Septenber 2, 2003, this Court
entered a Final Judgnent by Confession against Defendants, jointly

and severally, in the anount of $372,945.39, plus continuing |late

1 On Novenber 3, 2003, this Court entered an Order referring
civil action nunber 03-3544 to Magistrate Judge Charles B. Smth
for any and all further proceedings in the case. ELR is not a
party to the instant action before this Court.

2G9pecifically, Plaintiff was able to recover 19 of the 42
pi eces of equi pnent covered by the | ease agreenents.
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charges, attorney’s fees, and costs. On Septenber 4, 2003,
Plaintiff received a $117,000 bid for the repossessed col | ateral at
a public sale.

Bot h Def endant s now nove to open t he confessed j udgnent agai nst
t hem They set forth three comon argunents for opening the
judgnent in this case. First, Defendants argue that Plaintiff’s
sale of the repossessed <collateral for only $117,000 was
comercially unreasonable under Pennsylvania |aw Second,
Def endants contend that the judgnent entered in this case does not
reflect a credit for the amount that Plaintiff received at the
public sal e of the repossessed collateral. Third, Defendants all ege
that Plaintiff, through its agents, released themfromthe terns of
t he personal guaranty on which judgnent was confessed. |n addition,
Def endant Call ender argues that Plaintiff’s failure to provide him
notice of the disposition of the repossessed collateral or an
explanation of the deficiency balance owed thereafter was
commerci ally unreasonabl e under Pennsyl vani a | aw.
I'l. LEGAL STANDARD

Federal Rule of G vil Procedure 60 provides the procedure for
attacking a federal judgnent entered on a confession of judgnent.

M nnesota Corn Processors, Inc. v. MCornck, No. ClV.A 99-5932,

1998 WL 948659, at *4 (E.D. Pa. July 7, 2000). Rule 60(b) states,
in pertinent part, that “[o]n npotion and upon such terns as are

just, the court may relieve a party . . . froma final judgnent



[for six substantive reasons].” Fed. R Cv. P. 60(b). State |aw
governs the substantive aspects of Rule 60(b) notions to open

confessed judgnents. FE.D.1.C v. Deglau, 207 F.3d 153, 166-67 (3d

Cr. 2000). Under Pennsylvania law, a notion to open is to be
granted “[i]f evidence is produced which in a jury trial would
require the issues to be submtted to the jury.” Pa. R Cv.P

2959(e); see also First Seneca Bank v. Laurel M. Devel opnent Corp.

485 A 2d 1086, 1088 (Pa. 1984) (“A judgnent taken by confession wll
be opened in only a limted nunber of circunstances, and only when
the person seeking to have it opened acts pronptly, alleges a
nmeritorious defense and presents sufficient evidence of that defense
to require subm ssion of the issues to the jury.”). Thus, the
standard of sufficiency is that of a directed verdict. Deglau, 207

F.3d at 168 (citing Suburban Mechanical Contractors, Inc. v. Leo,

502 A 2d 230, 232 (Pa. Super. C. 1985)). The court is to view al

the evidence in the light nost favorable to the novants and to
accept as true all evidence and proper inferences from it which
support the defense while rejecting adverse all egations of the party
obtaining the judgnent. [d. Pennsylvania |law also requires the
movant to offer “clear, direct, precise and ‘believeable evidence

of his neritorious defenses.” 1d. (quoting Leo, 502 A 2d at 232).



[11. DI SCUSSI ON

A. The Def endants’ Conmon Ar gunents

Defendants first argue that the confessed judgnent shoul d be
opened because Plaintiff’s sale of the repossessed collateral for
only $117, 000® was comer ci al | y unr easonabl e under Pennsyl vani a | aw.
Specifically, they point to an Affidavit of Val ue signed by Andrew
G Remas, Plaintiff's Admnistrative Vice President, that
approxi mat ed t he val ue of the property at $350,000. (PIf. Callender
Ex. C, PIf. Daly Ex. D). By selling the repossessed property for

roughly one-third of its appraised value, Defendants argue that

® In the papers subnmitted in connection with the instant

notions, Defendants did not question whether $117,000 was the
actual anount received by Plaintiff at the public sale, much | ess
whet her the Septenber 4, 2003 public sale of the repossessed
collateral took place at all. To the contrary, the briefs of both
Def endants explicitly relied on the $117,000 figure from the
Septenber 4, 2003 public sale in crafting argunents in support of
t he openi ng of the judgnent. Neverthel ess, at a subsequent heari ng
hel d i n open court on Novenber 25, 2003, Defendants took i ssue with
whet her $117, 000 was the actual armount received by Plaintiff at the
public sale, as the bill of sale has allegedly never been produced
to them by Plaintiff. Def endants al so expressed doubt at the
hearing as to whether the Septenber 4, 2003 public sale ever
occurred, alleging that they subsequently received a notice in the
mai | advising that the repossessed collateral was scheduled to be
sol d on Novenber 5, 2003.

Statenents by parties in their briefs are treated as binding
judicial adm ssions. Zapach v. Disnuke, 134 F. Supp. 2d 682, 693
(E.D. Pa. 2001). Accordi ngly, Def endants’ attenpts to di savow
prior adm ssions in their briefs that Plaintiff received $117, 000
at the Septenber 4, 2003 public sale are unavailing. Even if
Def endant s were not bound by these adm ssions, unsupported factual
allegations regarding a sale of the repossessed collateral on
Novenber 5, 2003 do not justify the opening of the judgnment. See,
e.qg., Germantown Savings Bank v. Talacki, 657 A 2d 1285, 1289-90
(Pa. Super C. 1995) (rejecting notion to open judgnment based on
unsupported factual allegations).
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Plaintiff acted in a commercial ly unreasonabl e manner. They assert
that the confessed judgnment should be opened to determ ne whet her
Plaintiff acted in a cormmercially reasonabl e manner.

Review of the Affidavit of Value reveals, however, that M.
Rem as’ s val uati on was based on all of the equipnment | eased by ELR
not nerely the repossessed equi pnent. |ndeed, the Rem as val uation
was conducted in June 2003, prior to Plaintiff’s repossession of
sel ected collateral in July 2003. Notably, Plaintiff was only able
to repossess 19 of 42 pieces of equi pnent | eased to ELR  Def endants
have failed, therefore, to identify any evidence of the aggregate
val ue of the 19 pieces of equi pnent actually repossessed.* Wt hout
“believeable evidence of [a] neritorious defense,” Defendants’
notion to open the confessed judgnent on this ground nust be deni ed.

Def endants Daly and Cal | ender next argue that the $117, 000 bid
received by Plaintiff at the public sale of the repossessed
collateral was not reflected in the anount of the confessed judgnent
agai nst them The Court notes that its confessed judgnment O der was

entered agai nst Defendants two days before the public sale of the

repossessed collateral. Thus, the damages assessed agai nst

* At a hearing held in open court on Novenber 25, 2003, counsel
for Defendant Daly all eged that the repossessed col |l ateral had been
apprai sed by an auction agency, which valued the collateral at
$247,800. Counsel did not, however, submt any evidence i n support
of this allegation. Unsupported factual allegations cannot justify
t he openi ng of the judgnent. See, e.qg., Talacki, 657 A 2d at 1289-
90 (rejecting notion to open judgnent based on unsupported factual
al | egations).




Defendants in the confessed judgnent do not account for the bid
obtained by Plaintiff at the public sale. Plaintiff asserts that
there is no need to open the judgnent because it consents to
reduci ng the anmount of the confessed judgnment by $117, 000.

The fact that the judgnent entered by this Court does not take
i nto account the bid subsequently received at the public sale of the
repossessed collateral does not require opening the confessed
judgnent. | ndeed, such evidence would not need to be submitted to
atrier of fact for consideration, as the parties are in agreenent
that the $117,000 received at the public sale is not reflected in
this Court’s final judgnent. Accordi ngly, Defendants’ notion to
open t he confessed judgnent on the ground that the judgnent does not
refl ect the anobunt subsequently received by Plaintiff at the public
sal e of the repossessed collateral is denied. However, the Court
does conclude that the Defendants are both entitled to a credit in
the amount of $117,000, which shall be deducted from the tota

judgnent entered in this case. See Walter E. Heller & Co. V.

Lonbard Corp., 223 A 2d 716, 717-18 (Pa. 1966) (holding that party

was entitled to credit, but not opening of confessed judgnent, where
sale of collateral occurred subsequent to entry of judgnent).

Def endants next argue that the judgnent should be opened
because Plaintiff released them fromtheir personal guaranties on
the equi pnent | eased by ELR Def endant Cal | ender contends that,

during the negotiations between ELR and Plaintiff over the |easing



of the equi pnent, Robert Hodge, an agent of Plaintiff, represented
to Call ender that the equi pnent woul d not be subject to any personal
guarantees on the part of either Defendant. Defendant Daly asserts
that Bill Flaherty, Vice President of Plaintiff’s Machine Tool
division, enticed ELRto | ease the equi pnent at issue fromPlaintiff
by refinancing ELR s exi sting | ease, waiving all personal guaranties
on both the new and refinanced |eases, and by providing a good
interest rate to ELR

The Court observes that the personal guaranty contract signed
by the Defendants unequivocally states: “This instrunment reflects
the entire and final expression of our . . . agreenent and
under st andi ng regardi ng the subject nmatter hereof, [and] cannot be
changed or termnated orally . . . .7 (PIf. Ex. 1). Under
Pennsylvania law, “[a]n agreenent that prohibits non-witten
nodi fication may be nodified by a subsequent oral agreenent if the
parties’ conduct clearly shows the intent to waive the requirenent

that the anmendnents be made in witing.” Sonerset Community

Hospital v. Mtchell, 685 A 2d 141, 146 (Pa. Super. C. 1996). “An

oral contract changing the terns of a witten contract nust be of
such specificity and directness as to |eave no doubt of the
intention of the parties to change what they had previously
sol emni zed by a fornmal docunent. The oral evidence nust be of such
a persuasive character that it noves |like an ink eradi cator across

the witten paper, leaving it blank so that the parties in effect



start afresh in their . . . nutual commtnents.” Hamlton Bank v.

Rul nick, 475 A 2d 134, 138-39 (Pa. Super. C. 1984) (quoting

G oeckner v. Baldwin Township Sch. Dist., 175 A 2d 73, 75 (Pa

1961)). Even viewed in a light nost favorable to Defendants, the
bare allegations that Plaintiff orally waived the personal
guaranties are inadequate, as a matter of law, to justify opening

the judgnment in this case. See Leasing Service Corp. v. Benson, 464

A 2d 402, 407 (Pa. Super. C. 1983) (declining to open judgnent
based on insufficient evidence of waiver of witten nodification
clause in contract). Accordingly, Defendants’ notion to open the
confessed judgnent on the ground that Plaintiff orally rel eased t hem
fromtheir personal guaranties is denied.

B. Defendant Call ender’'s Additional Arqgunent

Def endant Callender separately asserts that the confessed
j udgnent shoul d be opened because Plaintiff acted in a commercially
unr easonabl e manner by failing to send himnotice of the disposition
date of the repossessed collateral and a witten explanation of the
deficiency bal ance due and owing after the public sale. Defendant
Cal | ender contends that Plaintiff’s letter of August 21, 2003, which
advi sed of the public sal e schedul ed for Septenber 4, 2003, was sent
only to Defendant Daly. |In addition, Defendant Call ender asserts
that Plaintiff’'s letter of Septenber 16, 2003, which included a
cal cul ation of the deficiency due and owing after the public sale

of the repossessed collateral, was only sent to Defendant Daly.

10



Essentially, Defendant Callender believes that Plaintiff has
inproperly left him“out of the | oop.” (Def. Callender Mdit. to Open,
at 4).

The Court notes that Defendant Call ender has not offered any
evi dence, such as a personal affidavit or sworn testinony, in
support of the allegations that he never received a notice of
di sposition or a witten explanation of the outstandi ng deficiency
bal ance fromPlaintiff. In the absence of any evidence to support
his all egations, Defendant Callender’s notion to open the judgnent

on this ground nust fail. See Talacki, 657 A 2d at 1289-90 ( hol di ng

that wunsupported factual allegations are insufficient to open
j udgnent) .

Even if Defendant Callender had produced sufficient evidence
to support the allegations that he did not receive a notice of
di sposition or an expl anati on of the outstandi ng deficiency bal ance
fromPlaintiff, the opening of the judgnent would not be warranted
in this case. Plaintiff’s subm ssions in connection with the
instant notions include a copy of the August 21, 2003 letter,
addressed to Defendant Callender, as well as a certified mail
receipt indicating that the letter was delivered to ELR s busi ness
address on August 27, 2003. (PIf. Ex. FFCl 2). Wen questioned
about the letter and the certified nail receipt at the Novenber 25,
2003 hearing before this Court, counsel responded that Defendant

Cal l ender was no | onger working at ELR in August 2003. Counse
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admtted that Defendant Callender never notified the Plaintiff of
any change of address following his departure from ELR Under
Pennsylvania law, notice of the disposition of repossessed
collateral “need only be sent to the debtor’s |ast known pl ace of

business.” Coy v. Ford Motor Credit Co., 618 A . 2d 1024, 1027 (Pa.

Super. C. 1993). Furthernore, while Plaintiff’s subm ssi ons do not
include simlar evidence that its Septenber 16, 2003 letter
regarding the deficiency balance was in fact sent to Defendant
Call ender, such a witten explanation was not required under
Pennsylvania law. See 13 Pa. C. S. A 8 9616(b) (requiring witten
expl anation of deficiency only in consuner goods transactions). As
Def endant Cal | ender has not set forth a nmeritorious defense based
on Plaintiff’s alleged failure to provide himw th either a notice
of disposition of the repossessed collateral or a witten
expl anation of the deficiency balance, the notion to open the
j udgnent on this ground nust be deni ed.
I'V. CONCLUSI ON

For the foregoing reasons, the Court denies in their entirety
Def endants’ Mdtions to Open the Judgnent by Confession. However,
the Court finds that both Defendants are entitled to a $117, 000
credit against the total judgnent entered in this case. An

appropriate order foll ows.
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N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

FI NANCI AL FEDERAL CREDI T, | NC.:
: CIVIL ACTI ON
V.

JACK K. CALLENDER & :
DOUGLAS J. DALY : NO. 03-4697
ORDER

AND NOW this 2nd day of Decenber, 2003, upon consi deration of
the Motions of Defendants Douglas J. Daly and Jack K Callender to
Open t he Judgnent by Confession (Docket Nos. 5 and 8), the Exhibits
and Brief in support thereof (Docket Nos. 6 and 7), Plaintiff’s
responses thereto (Docket Nos. 11 and 13), and the argunents nade
i n open court at the Novenber 25, 2003 hearing, | T |S HEREBY ORDERED
as foll ows:

(1) Defendants’ Motions are DEN ED

(2) Defendants shall both receive a $117,000 credit against

the total judgnent entered in the above-captioned action.

BY THE COURT:

John R Padova, J.



