IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

W LLI AM A. MANN, : ClVIL ACTI ON
Plaintiff :

V.
UNUM LI FE | NSURANCE COVPANY

OF AMERI CA, et al. :
Def endant s : NO. 02-1346

VEMORANDUM

McLaughlin, J. Novenber 25, 2003

This case arises out of the denial by the defendants of
disability benefits to the plaintiff. In 1994 and 1995, WIIliam
Mann purchased two disability income policies in his individual
capacity from UNUM Li fe I nsurance Conpany. On March 23, 2001,
Mann filed a claimfor disability benefits under the policies,
claimng that he was unable to work because he was suffering from
conplications secondary to Lyne disease. UNUM Life Insurance
Conpany deni ed Mann’ s cl ai m

In his amended conplaint, the plaintiff brought one
count alleging breach of contract and one count alleging a
vi ol ation of the Pennsylvania Bad-Faith statute against UNUM Life
I nsurance Conpany and its parent corporation, UnunProvident. The
def endant s have requested sumrmary judgnment on the bad faith

count. The Court held a hearing on Novenber 12, 2003 and wi ||



grant the notion.

l. Undi sput ed Facts

The followi ng facts are undi sputed, unless indicated

ot herwi se.

A. Mann's | nsurance Policies and Enpl oynent

Mann purchased two Disability Income Policies from
UNUM one in 1994 and one in 1995. These policies have an
exclusion rider and do not cover “sciatica or injury, disease or
di sorder of the |unbar, |unbosacra, or sacroiliac spinal regions
except fractures, burns or lacerations.” The policies contain a
90-day elimnation period, which require Mann to be di sabl ed for
90 days before his benefits becone payable. Plaintiff’s
Qpposition to Defendant’s Mdtion for Partial Summary Judgnent
(hereinafter “Pl.’s OQop’'n”), Ex. A

Mann has not worked since Decenber, 1998. Prior to
t hat point, Mann represented consuner products manufacturers for
a food brokerage conpany he both founded and managed. |In 1998,
he lost his primary client, Rite Aid, and cl osed his brokerage
conpany. Defendant’s Motion for Partial Summary Judgnent
(hereinafter “Def. Mot.”), Ex. P, Pl.’s Opp’'n, Ex. A

I n Decenber 1999, Mann interviewed for jobs and entered

into a program sponsored by the Rafael G oup that assisted



executives in finding a new career. Mann did not finish the
program Mann reported that his physical and nental condition

during this tine deteriorated. Def. Mt., Ex. O

B. The Ilnitial Information Gven to UNUM by the Plaintiff

UNUM recei ved Mann’s claimfor disability benefits on
March 23, 2001. Mann clained that he was unable to work because
he suffered fromconplications secondary to Lyne di sease. He
clainmed that his disability began in Decenber 1998. Pl.’s Opp’'n,
Ex. A

Mann submtted his claimformand a statenent conpleted
by his attendi ng physician, Dr. Steven Burke. Dr. Burke
i ndicated that Mann’s primary di agnosis was Lyne di sease. It
further docunented that Mann underwent a total hip replacenent on
March 17, 1999 and knee surgery on Septenber 27, 1999. Mann al so
submtted his tax returns. UNUM requested additional nedical
records fromMann’s physicians. In April, 2001, UNUM recei ved an
updated statenent from Dr. Burke, Magnetic Resonance | nagi ng
(“MRI”) of Mann’s brain, blood tests, a SPECT scan test of Mann’s
brain, and an echocardiogram [In June, 2001, UNUM recei ved
addi tional nedical records fromDr. Burke and Mann’s physica
t herapi st, which included Babesiosis test results. Def. Mit.,

Ex. C



C. UNUM s Review and I nitial Denial

In July, 2001, Dr. Frederick Schwartz, a doctor of
i nternal medicine enployed part-tine at UNUM reviewed Mann’'s
nmedi cal records. He wote a report in which he nade the
foll ow ng observations and concl usi ons:

-serological (blood) testing by Mann's attendi ng
physi ci an had been consistently negative for Lyne di sease;

-elevated liver tests were nost |likely due to obesity;

-erythrocyte sedinentation rate was inconsistent with
Lyne di sease;

-the MRI of Mann’s brain reveal ed non-specific
abnormalities;

-the Brain SPECT test perfornmed at Col unbia University
reveal ed gl obal severe uniform hypoperfusion, which could
represent severe Lyne encephalitis, clinical depression, or
vascul ar insufficiency;

-the SPECT test, according to the work of a noted Lyne
di sease researcher, Dr. Allen Steere, |acked the specificity to
be hel pful in Lyne di sease di agnhosi s;

-Mann’s reported synptons included poor concentration
and nenory, arthral gias, fatigue, |ow back pain, vertigo, trenor,
ataxia, burning feet, blurred vision, rash, sweating, heat
i ntol erance, weight gain, bloating, insomia, shortness of

breath, and pal pitations;



-test results revealing “obligatory bands” of Lyne
di sease were not located in the nedical records and shoul d be
obt ai ned;

-Mann’s cognitive restrictions were not supported by
mental status testing perforned by Dr. Burke

-there was a strong possibility of secondary gain, due
to Mann’s statenents to Dr. Burke about his depression regarding
his col | apsi ng business in 1998;

-after the alleged date of total disability, but prior
to his left hip surgery, Mann reported on a physical therapy
guestionnaire that he did not have pain or difficulty perform ng
work at his job;

-Mann’s difficulty sitting would be readily expl ai ned
by his chronic |unbar disease;

-medi cal records supported nedical inpairnments, but
Lynme di sease was not one of them Def. Mt., Ex. F

UNUM conducted a roundtable review to di scuss Mann’s
cl ai mon August 9, 2001. The notes fromthe roundtable stated
that Lyne di sease was not supported and that there was a need to
determne if Mann’s hip and knee surgery supported a period of
disability. Pl. Opp' n, Ex. P.

On August 17, 2001, Dr. Schwartz received and revi ewed
addi tional records, which included additional test results and

pictures of Mann’s alleged rash. He wote a second report in



whi ch he nmade the foll ow ng observations and concl usi ons:

-the three Western bl ot serology tests did not exhibit
the five to ten obligatory bands required for a positive Lyne
di sease di agnosi s;

-tests on serumand urine perforned in July, 2001 were
both negative for Lyne disease;

-pictures of Mann’s all eged rash did not depict the
typical bull’s eye rash associated with Lyne di sease;

-if Mann had Lyne di sease for several years as all eged,
the classically short-lived rash would no | onger be present;

-the Pennsyl vania Bureau of Disability Determ nation
report by Stanton Bree, D plomat of Osteopathy, did not discuss
the basis for the determ nation that Mann had Lyne di sease or its
possi bl e i npact on Mann’s functional status;

-Mann has nmultiple inpairnents including obesity,
anxi ety/ depressi on, headache, hypertension, |unbar spine disease,
osteoarthritis and a right knee injury, but none of them wth
t he possi bl e exception of the |unbar spine disease, preclude him
frompresently performng his occupational duties;

-Mann’s disability resulting froma total hip
repl acenent on March 17, 1999 did not |ast beyond June 8, 1999,
when Mann’s orthopedi ¢ surgeon reported that Mann was wal ki ng
confortably with a cane for |ong distances and deni ed pain;

-there was no evidence that Mann’s knee surgery in



Septenber 1999 caused a disability that |asted nore than 90 days;

-the test for Babesiosis was borderline positive, but
Dr. Schwartz would not be surprised if repeat testing canme up
negative; and

- Babesi osis did not have the potential to cause
significant pathology in humans. Def. Mt., Ex. G

On April 20, 2001, UNUM sent Mann a letter stating that
his policies contained a 90-day elim nation period during which
no benefits were payable. The letter stated that UNUM was
reviewing his claimand that his elimnation period was net on
April 11, 2001. Pl.'s Opp’'n, Ex. A

According to UNUM s Septenber 6, 2001 phone | og, Mann
told UNUM that he wanted an i nmmedi ate determ nation of his claim
Sur Reply Brief of Def. Mdt., Ex. 5. At oral argunent, the
plaintiff’s counsel confirnmed that the plaintiff was inpatient
and woul d have requested to see UNUMs position in witing.

On that sane date, Carol MCue (“MCue”), an UNUM
clains representative, wote a letter to Mann denying his claim
for benefits. The letter, over five single-spaced pages in
I ength, outlined in detail UNUM s review of and deci si on
regarding Mann’s claim The letter concluded that Mann’s nedi cal
records did not support a diagnosis of Lyne disease. It outlined
what nedical information UNUMreviewed in comng to its

concl usi on. McCue set forth medical reasons for the denial,



citing Dr. Schwartz’'s reports.

McCue al so explained that in the absence of nedical
certification froman attendi ng physician, UNUM revi ewed the
nmedi cal records to determne if Mann’s hip or knee surgery
supported a period of disability. However, neither surgery
resulted in a disability neeting the 90-day elim nation period.

She al so wote that UNUM had not received any objective
evi dence docunenting that Mann had a cognitive inpairnent. Mnn
had i nformed UNUM t hat, other than on behalf of the Social
Security Adm nistration, no neurological or cognitive testing had
been perfornmed by his attending physician. The letter stated
that UNUM had requested Mann’s Social Security file, but had been
advi sed that a decision with their office was still pending and
that the file would not be available until a decision was nade.

The letter informed Mann that if he would like to
subm t additional information for further consideration of his
claim he could send it to McCue. It notified himthat if his
Social Security file becane avail able for review, UNUM woul d
review any additional nedical information in support of his
claim Once UNUMreviewed any additional information, a decision

woul d be rendered accordingly. Def. Mt., Ex. C



D. Additional Information G ven to UNUM

On Novenber 5, 2001, Mann’'s counsel submitted a Notice
of Award fromthe Social Security Adm nistration’s Retirenent,
Survivors, and Disability Insurance; records fromDr. Irving
Wesner; and a report fromDr. Edward Murphy, a psychol ogi st.
Def. Mot., Ex. H Dr. Miurphy sent additional information to the
def endants in February, 2002. Transcript of Novenber 12, 2003

Hearing, at 34.

E. UNUM s Subsequent Revi ew and Request for an | ME

Dr. Schwartz reviewed Mann’s records again on February
18, 2002. He opined that the additional data did not support a
finding of Lyne disease. Def. Mt., Ex. J.

On February 25, 2002, UNUM sent the psychol ogi cal
eval uation and data to Dr. Al an Cusher, Ph.D., for review Dr.
Cusher noted that the evaluation, if taken at face val ue,
suggested a level of inpairnment that would make it unlikely that
the insured would be able to performany type of occupati onal
functioning. However, there were a nunber of problens with the
eval uation. There was no independent validation of the inform
psychiatric evaluation or the psychol ogical testing, and there
was no formal testing of synptomvalidity. The results were
consistent with self-reported functional inpairnment but showed no

cl ear underlying cause. Dr. Cusher remarked that the notes in



Mann’s file about potential nedication issues and depression had
not been fully addressed. Dr. Cusher recommended conparing the
evaluation results and self-report with Mann’s observed daily
functioning. Another possibility was for UNUMto conduct a nore
conpr ehensi ve eval uati on of neuropsychol ogi cal functioning. Def.
Mt., Ex. K

On March 12, UNUMretai ned a surveillance conpany to
observe and vi deotape the plaintiff. Mnn was vi deot aped
standi ng, wal king, and driving. The surveillance report noted
that Mann did not display any visible pain or disconfort during
t hese activities. Def. Mt., Ex. L

On March 15, 2002, the plaintiff filed the conplaint in
the present case. The defendants received a copy of the
conplaint on March 22, 2002.

On April 19, 2002, the defendant requested an
i ndependent nedi cal exam nation (“IME’) to assess the plaintiff’s
cognitive capabilities. Mann's attorney wote to UNUM on May 7,
2002, stating that the date fixed for the IME did not suit Mann’s
or his schedule. They intended to cooperate and suggested an
appoi nt ment during normal business hours. They al so requested to
vi deotape the IME at their expense. Def. Mt., Ex. N

The parties then discussed and resol ved the paraneters
of the IME. They agreed that the psychiatric IME and the

interview portion of the neuropsychol ogi cal | ME woul d occur in

10



the presence of the plaintiff’s representative. Sur Reply Brief

of Def. Mdt., Ex. 17.

F. Results of the I MEs and Additional Review of Mann's File

Dr. Robert M Toborowsky, a psychiatrist, and Dr. Peter
Badgi o, a psychol ogi st, exam ned Mann. Toborowsky focused on
whet her Mann was di sabled froma psychiatric standpoint as
defined by his UNUM disability policies. Dr. Badgio gave Mann a
conpl et e neuropsychol ogi cal eval uati on.

Dr. Toborowsky found that Mann was alert, oriented,
cooperative, and exhibited no evident cognitive inpairnment during
the evaluation. He found no clinical evidence of an Adjustnent
Di sorder or any primary psychiatric disorder or disability. He
remarked that Mann’s clinical presentation contrasted nmarkedly
with how he evidently presented to Dr. Wesner in Qctober, 2001
and how he described hinself during his January 15, 2003
deposition testinony. Toborowsky also noted that Mann was taking
four psychotropic nedications which could affect his nenory,
concentration, and other functions. He questioned whether Mann
needed t hose nedi cati ons and suggested that a judicious,
sequential tapering of the nedications was clinically indicated.
Def. Mdt., Ex. O

Dr. Badgio remarked that Mann’s presentation during his

interview was noteworthy for his verbal facility and cl ear
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cognition. He responded appropriately to all questions and
denonstrated an understandi ng of what was asked. Objective
testing failed to substantiate Mann’s subj ective conpl ai nt that
his cognitive skills had been getting worse since 2001. He
opi ned that Mann exhibited mld to noderate inpairnent in sone
domai ns, but that this inpairnment was not disabling. He further
remar ked that Mann had not had appropriate psychol ogi cal and
psychiatric treatnment. He thought that Mann's nedi cati ons
contributed to his weak test performance. Dr. Badgio al so found
cl ear evidence of psychol ogical and notivational factors which
contributed to the nmai ntenance and severity of Mann's cognitive
conplaints. Test results indicated that Mann had a tendency to
devel op nedi cal synptons and conplaints in response to stress and
psychol ogi cal conflict. Def. Mt., Ex. P

Dr. John Kelly, an infectious disease specialist,
reviewed Mann’s file and opined that he did not have Lyne di sease
or Babesiosis. He stated that there was no objective
epi dem ol ogic, clinical or |laboratory evidence to support a
di agnosi s of Lyne di sease or Babesiosis. He also noted that
Mann's cerebrospinal fluid examof early 2002 was normal,! and

that the MRI and SPECT tests of the brain were absolutely

After he was convinced that Mann had Lyne di sease, Dr.
Burke ordered a spinal tap to see if there was evidence of Lyne
di sease in Mann’s central nervous system Reply Brief of Def.
Mot., Ex. 7.

12



nonspeci fic and could be seen in a variety of settings. Dr.
Kelly found that Mann’s single positive test for Babesiosis was a
fal se positive, because he tested negatively for Babesiosis on
three separate occasions in 2001 and 2002, and because Dr. Kelly
was unaware of a single case of docunentation of the Babesiosis
parasite in Pennsylvania. Def. Mt., Ex. Q

Dr. Kelly issued a supplenental report on June 12,

2003. He reviewed additional testing fromthe Bowen Research and
Training Institute which Dr. Burke had ordered. Dr. Kelly

remar ked that he had not encountered the institute in his nearly
twenty-five years as an Infectious D sease specialist. He
further stated that the institute provided their own disclainer
for the test, admtting that it is not FDA approved and is not

i ntended for diagnosis and treatnent. Hi s concl usion renai ned
that Mann’s history and eval uati on provi de no reasonabl e or

m nimal basis to support a Lyne di sease diagnosis. Reply Brief
of Def. Mdt., Ex. 7, 8.

Dr. Robert G Peyster, MD., Chairman of Neuro-
radi ol ogy at the State University of New York at Stony Brook
reviewed Mann’s MRI filns and SPECT scan tests in June, 2003. He
opi ned that Mann’s MRl findings were nost |likely due to
hypertension, which is unlikely to be associated with cognitive
dysfunction. He also noted that the SPECT test is not predictive

of cognitive dysfunction. Reply Brief of Def. Mt., Ex. 10.

13



1. Discussion

Pennsyl vani a provides for bad faith actions where the
insurer acts in bad faith toward the insured. The statute itself
does not define bad faith. 42 Pa. Cons. Stat. Ann. Section 8371.
Courts have applied the followi ng definition of bad faith:

Bad faith on the part of insurer is any frivol ous
or unfounded refusal to pay proceeds of a policy;
it is not necessary that such refusal be

fraudul ent. For purposes of an action agai nst an
insurer for failure to pay a claim such conduct

i nports a di shonest purpose and neans a breach of
a known duty (i.e., good faith and fair dealing),
t hrough sone notive of self-interest or ill wll;
nmere negligence or bad judgnent is not bad faith.

Polselli v. Nationwde Miutual Fire Ins. Co., 23 F.3d 747, 751 (3d

Cr. 1994) (quoting Black’s Law Dictionary 139 (6th ed. 1990));

Terletsky v. Prudential Prop. & Cas. Ins. Co., 437 Pa. Super.

108, 649 A.2d 680, 688 (1994)(sane).

To recover under a claimof bad faith, the plaintiff
must show that the defendant did not have a reasonabl e basis for
denyi ng benefits under the policy and that the defendant knew or
reckl essly disregarded its |ack of reasonable basis in denying

the claim Terletsky, 649 A 2d at 688 (citing Anerican Franklin

Life Ins. Co. v. Glati, 776 F. Supp. 1054, 1064 (E.D. Pa.

1991)). The insurer does not have to be notivated by an inproper

purpose such as ill-will or self-interest. Klinger v. State Farm

Mut ual Aut onpbile Ins. Co., 115 F.3d 230, 233 (3d Gr. 1997).

Bad faith nust be proved by clear and convi nci ng

14



evidence. Polselli, 23 F.3d at 750. In order to defeat a notion
for summary judgnent, a plaintiff nust show that a jury could
find by clear and convincing evidence that the insurer |acked a
reasonabl e basis for denying the claimand that it recklessly

di sregarded its unreasonabl eness.?

Judges of this Court have held that an insurance
conpany’s substantial and thorough investigation of an insurance
claim formng the basis of a conpany’s refusal to nmake or
conti nue maki ng benefit paynents, establishes a reasonabl e basis

that defeats a bad faith claim See Cantor v. Equitable Life

Assur. Soc'y of the United States, No. 97-571, 1999 U.S. D st.

LEXIS 4805, *8-9 (E.D. Pa. April 13, 1999); Seidman v. M nnesota

Mut. Life Ins. Co., No. 96-3191, 1997 W 597508, at *3 (E.D. Pa.

Sept. 11, 1997); Parasco v. Pacific Indem Co., 920 F. Supp. 647,

655-56 (E.D. Pa. 1996); Montgonery v. Federal Ins. Co., 836 F

Supp. 292, 298 (E.D. Pa. 1993). See also Hyde Athletic

’In deciding a notion for summary judgnent, the Court nust
view the facts in the light nost favorable to the non-noving
party. Josey v. John R Hollingsworth Corp., 996 F.2d 632, 637
(3d Cr. 1993). A notion for summary judgnent shall be granted
where all of the evidence denbnstrates that there is no genui ne
i ssue of material fact and that the noving party is entitled to
judgnment as a matter of law. Fed. R CGv. Pro. 56(c). The
nmovi ng party has the initial burden of denonstrating that no
genui ne issue of material fact exists. Once the noving party has
satisfied this requirenent, the non-noving nmust present evidence
that there is a genuine issue of material fact. The non-noving
party may not sinply rest on the pleadings, but nust go beyond
the pleadings in presenting evidence of a dispute of fact.
Celotex Corp. v. Catrett, 477 U S. 317, 323-324 (1986).
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I ndustries v. Continental Cas. Co., 969 F.Supp. 289, 307 (E.D
Pa. 1997)(an insurer does not act in bad faith by investigating
legitimate i ssues of coverage). This is consistent with
Terl etsky’s hol ding that an insurance conpany’s settlenment offer
based on the thorough assessnent and consi deration of nmany
factors, has a reasonable basis. 649 A 2d at 689.

To defeat a bad faith claim the insurance conpany need
not show that the process used to reach its concl usion was
flawm ess or that its investigatory nethods elim nated
possibilities at odds with its conclusion. Rather, an insurance
conpany sinply nust show that it conducted a review or
investigation sufficiently thorough to yield a reasonabl e
foundation for its action. See Cantor, 1999 U S. Dist. LEXIS at
*9.

The plaintiff argues that UNUM acted in bad faith in
both the process it used to reviewthe claimand inits
substantive decision. The Court will review the process and then

t he substance of UNUM s deci si on.

A. The Process of UNUM s Revi ew

UNUM recei ved Mann’s claimfor disability benefits in
March, 2001. UNUM requested additional nedical records and sent
Mann's file to a doctor of internal nedicine. The internist, Dr.

Schwartz, reviewed all of Mann's records, consulted expert

16



reports and research on Lyne di sease, and issued a thoughtful
report detailing the problens he saw in the diagnosis of Lyne

di sease in Mann’s case. Dr. Schwartz received and revi ewed

addi tional nedical records and issued a second report, which
detailed additional problens with Mann’s Lyne di sease di agnosi s,
noted problens with Mann’s Babesi osis diagnosis, and di scussed
why Mann’s hip and knee surgeries did not support a period of
disability.

The plaintiff wanted a decision on his claim UNUM
sent hima conprehensive denial letter, which explained the
reasons for the denial and invited himto submt additional
information.® Followi ng this denial, Mann forwarded UNUM records
relating to his alleged cognitive inpairnment. UNUM sent these
records to Dr. Cusher for review. Dr. Cusher recomended
observing Mann’s daily functioning and conducting a conprehensive
eval uati on of Mann’s neuropsychol ogi cal functioning. UNUMfirst
conducted surveillance of Mann and then requested an IME to
assess his cognitive capabilities. Before UNUM conpleted this

process, the plaintiff filed the present lawsuit. UNUM then

The plaintiff asserts that UNUM acknow edged that he was
di sabled prior to issuing the denial letter through its
assignment of an elimnation period in an April 2001 letter. An
elimnation date is the date fromwhich disability paynents would
be made if a disability is later determined. This elimnation
date did not acknow edge plaintiff’s disability, and the letter
clearly stated that UNUMwas currently in the process of
reviewi ng Mann’s claim

17



conducted the | MEs.

The plaintiff argues that the defendants’ process of
evaluating Mann’s claimwas in bad faith in three main respects.
First, UNUM should have requested an IME initially when Mann
first submtted his claim Second, Dr. Schwartz shoul d have
spoken with Drs. Burke and Bree. Third, UNUM shoul d not have
i ssued a denial letter before reviewi ng the Social Security
materials.

First, Mann asserts that UNUM acted in bad faith when
it did not request an IME. UNUM di d, however, request and obtain
IMEs. The plaintiff argues that this is not probative of UNUM s
good faith, because the plaintiff had already filed suit at this
point. However, when the plaintiff submtted additi onal
materials to UNUMprior to filing suit, UNUM sent these materials
to Dr. Cusher and Dr. Schwartz for review wthin a nonth of
receiving the additional information fromDr. Mirphy. Dr. Cusher
recomended that UNUM observe Mann and/or conduct an IME to
assess Mann’s cognitive inpairnent.

UNUM conducted the surveillance a few weeks after Dr.
Cusher’s recomendation. Mann filed suit in the mddle of the
surveillance and in the mddle of the process that UNUM was
followng to evaluate the conplicated picture presented by the
plaintiff. UNUMrequested an | ME approxi mately one nonth after

the surveillance. The fact that plaintiff filed his conplaint

18



bef ore UNUM requested an | ME does not undercut the fact that UNUM
had been eval uating and continued to evaluate Mann’s newy
submtted records in a reasonabl e manner

In addition, it was not unreasonable for Dr. Schwartz
to issue his report wthout conducting an IME. The plaintiff
argues that Dr. Schwartz’s revi ew was unreasonabl e, because Dr.
Schwartz relies on a patient’s history and presentati on when
di agnosing his own patients, but based Mann’s di agnosis on bl ood
tests. Dr. Schwartz accepted the observations of Mann's
physician and the results of the various tests. He considered
Mann’ s past nedical history and revi ewed the phot ographs of
Mann’s alleged rash. Dr. Schwartz sinply reached different
conclusions than did Dr. Burke

Second, Mann argues that Dr. Schwartz shoul d have
spoken with Dr. Burke and Dr. Bree. Although speaking with the
plaintiff’s doctors m ght have yielded a nore thorough
i nvestigation, an insurance conpany is not required to do so
under the law, if the insurer has a reasonabl e basis for denying

the claim See Terletsky, 649 A 2d at 688.

Third, the plaintiff argues that UNUM s process was in
bad faith, because UNUM issued a denial letter before receiving
Mann’s Social Security file and the results of the Soci al
Security determnation. This argunent is disingenuous because

the plaintiff asked UNUMto issue its decision rather than wait
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for the material. 1In any event, UNUMinvited the plaintiff to
submt additional information when it becane avail abl e and st ated
that it would review any additional information in support of
Mann’s claim UNUM | ater reviewed these records when they were
received. Had UNUM waited for the additional records before
determ ning the outcone of Mann’'s claim the delay itself could

have been a factor probative of bad faith. See Quaciari V.

Allstate Ins. Co., 998 F. Supp. 578, 583 (E.D. Pa. 1998).

A jury could not find by clear and convi nci ng evi dence
that the process used by UNUMto investigate Mann’'s claim which
involved field representatives, nedical reviews, surveillance,
and I MEs, did not yield a reasonable foundation for its decision
to deny the plaintiff benefits. The Court therefore turns to

UNUM s substantive determ nati on.

B. UNUM s Subst anti ve Deci si on

The plaintiff has described his disability in various
ways throughout the review process. At this stage, the plaintiff
describes his disability as cognitive inpairnment resulting from

Lyme’ s disease.* There is substantial evidence in the record

“The plaintiff also clainms that he suffered a closed period
of disability during his hip replacenent surgery. He maintains
that UNUM exhi bited bad faith in assigning the onset of
disability date for his hip replacenent as the date of his hip
surgery. However, Dr. Schwartz notified UNUMthat Mann conpl et ed
a physical therapy questionnaire |l ess than two nonths before his
surgery in which Mann stated that he did not have pain or

20



that Mann is not disabled due to Lyne di sease, Babesiosis,® or
cogni tive inpairnent.

First, all of the tests which specifically tested Mann
for Lynme di sease were negati ve.

Second, Dr. Schwartz and Dr. Kelly both opined that
Mann di d not have Lyne di sease or Babesiosis. Dr. Kelly, an
i nfectious disease specialist, specifically noted that there was
no serol ogi cal or mcrobiologic evidence showi ng that Mann has

Lyne di sease.

difficulty while performng work at his job. Furthernore, there
was no physician certification that Mann was unable to work
because of his hip prior to surgery. Dr. Schwartz therefore

opi ned that Mann’s disability fromhis hip replacenent began on
the date of the surgery. In the initial denial letter, UNUM
notified Mann that this was the determ nation in the absence of
medi cal certification from Mann’s attendi ng physician. There was
not hi ng unreasonable in UNUM s deci sion-nmaking on this issue.

*Mann specifically argues that UNUM s investigation of his
Babesi osi s di agnosis did not provide a reasonable basis for
denying his claim Having | ooked at Mann’s nedical file, Dr.
Schwartz opi ned that Mann's Babesi osis test was borderline
positive. His report stated that Babesiosis did not have the
potential to cause significant pathology in humans. Mann argues
that this was a m sstatenent, because Dr. Schwartz stated at
deposition that he understood from his textbook that Babesiosis
did not cause significant pathology in the majority of cases and
that he msstated this in his report. Pl.’s Qop’'n, Ex. D at 122.
UNUM s reliance on Dr. Schwartz’s review, however, was
reasonabl e. Mann has offered no evidence that UNUM knew or
shoul d have known that Dr. Schwartz’'s review and his statenent
t hat Babesi osis did not cause significant pathol ogy was
i nadequate or inaccurate. Furthernore, as noted above, Dr.
Kelly, an infectious disease expert, found that Mann’s borderline
positive test was a false positive in light of the three
subsequent negative tests perforned in 2001 and 2002. He al so
was unaware of any docunentation of the parasite in Pennsylvani a.
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Third, the plaintiff’s alleged cognitive function,
according to Dr. Toborowky and Dr. Badgio s reports, is not
di sabl i ng. They agreed that Mann’s nedications contributed to
hi s weak performance on cognitive testing. Dr. Badgio al so
concluded that the testing results failed to neasure M. Mann’s
full capacity due to the effect of the nedication, notivation,
and secondary gai n.

Fourth, Dr. Burke is the only nedical w tness who
di agnosed the plaintiff wth Lyne di sease or Babesiosis. Dr.
Bur ke conceded at his deposition that there are two school s of
t hought in Lyne di sease diagnosis. One school requires the CDC
criteria to be present for a Lyne di sease diagnosis, and Mann did
not satisfy these criteria. Dr. Burke also acknow edged that he
did not observe typical physical signs like the bulls-eye rash,
and that the spinal tap conducted in 2002, anong other tests, was
negative for Lyne disease. Finally, he admtted that a SPECT
test would exhibit the results seen in Mann's test for a nunber
of reasons, including normal aging. Reply Brief of Def. Mt.,
Ex. 7.°

Finally, the plaintiff argues that UNUM acted in bad
faith by not accepting the opinions of Mann's treating physician,

Dr. Burke, and Stanton Bree, an independent D.O hired by the

® Dr. Peyster also opined that the MRl and SPECT-scan tests
are not predictive of cognitive function.
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Social Security Adm nistration. |Insofar as this argunent
attenpts to invoke the ‘treating physician rule utilized by
claimants in social security cases, an insurance conpany, unlike
the Social Security Admnistration, is not required to give
greater credence to the opinions of a treating physician when

reviewing a disability case. The Black & Decker Disability Plan

v. Nord, 123 S. Ct. 1965 (2003). Although Nord invol ved an
enpl oyee wel fare benefit plan governed by the Enpl oyee Retirenent
I ncome Security Act of 1974 (“ERISA’), the validity of a benefits
clai munder an individual disability policy simlarly turns on
the interpretation of terns in the plan at issue and i s not
governed by Social Security regulations. 1d.

The defendants were under no obligation to accept Dr.
Burke’s report or the Social Security Admnistration's
determ nation’ at face value to evaluate Mann’s claimin good
faith. Rather, to recover under a bad faith claim Mnn nust

show that UNUM di d not have a reasonabl e basis for denying

benefits under the policy and recklessly disregarded its |ack of

The Social Security Administration’s determ nation of
disability is fundanmentally different fromthe defendants’
disability determ nati on and has margi nal relevance. The Soci al
Security determi nation was based on a different record and is
governed by a different standard set forth in the Social Security
Act. See 42 U S.C. 8423 (2003). UNUM s record contained a
nunber of nedical reports, testing, and surveillance which were
not part of the Social Security record. UNUM argued that its
surveillance information, for exanple, called into question
Mann’s allegation in the Social Security file that he was unable
to drive.
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a reasonabl e basis. Terletsky, 649 A 3d at 688. The plaintiff
cannot show on this record that a jury could find by clear and
convi nci ng evidence that UNUM s denial of his claimwas

unr easonabl e. See Polselli, 23 F.3d at 750.

C. Evi dence of UNUM s Ceneral Business Practices

Throughout this litigation, the plaintiff has attenpted
to introduce testinony fromother cases relating to UNUM s
general business practices. For exanple, the Court denied the
plaintiff’s notion in limne to introduce deposition testinony of
Dr. Patrick McSharry, a forner enployee at UNUM s Chattanooga
office. The Court held, anong other things, that the testinony
related only to UNUM s general business practices, not to the
handl ing of Mann’s claim and was irrel evant.

In his opposition to the defendants’ notion for summary
judgnent on the bad faith claim the plaintiff submts the
testinony of several other forner enployees of UNUM who testified
in different cases on UNUMs practices in different offices
around the country. The plaintiff essentially requests that the
Court reconsider its earlier Order with respect to Dr. MSharry.
The Court will not reconsider its prior order and wll not
consider this material .

These peopl e have no information what soever about M.

Mann’s claim They worked in different offices during different
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time periods. For exanple, Mary Fuller held a nunber of different
managenent positions in individual disability benefits departnent
before she was term nated from UNUMin Novenber, 2001 after 17
years with the conpany. She was allowed to testify as an expert
about UNUM s general policies and procedures in an office
different fromthe office that considered Mann’s claim
Plaintiff’s Omi bus Mtion for Reconsideration, Ex. G

The issue in a bad faith case is whether the insurer
acted recklessly or with ill will towards the plaintiff in a
particul ar case, not whether the defendants’ business practices
were generally reasonable. The defendants argue that the
adm ssion of this type of evidence raises a constitutional

guestion. See State Farm Mutual Autonobile Ins. Co. v. Canpbell,

123 S.Ct. 1513 (2003) (punitive damages based on evi dence bearing
no relation to the specific parties’ harmviol ates the Due
Process C ause of the Fourteenth Amendnent). Because the Court
finds the evidence otherwise irrelevant, it does not reach this
constitutional issue.

The Court finds that a jury could not find by clear and
convi nci ng evidence that the insurer | acked a reasonabl e basis
for denying the claimand that it recklessly disregarded its

unr easonabl eness. See Terl etsky, 649 A 2d at 688. UNUM i nvoked

a thorough process in evaluating Mann’s cl ai m and reasonably

relied on the opinions of its qualified health professionals.

25



UNUM conducted a reasonabl e review of Mann’s additional records
when t hey becane avail able. Substantively, UNUM has offered
anpl e evidence denonstrating a reasonable basis for its
conclusion that Mann is not disabled under his insurance
policies. For all of the above reasons, the Court will grant the
def endants’ notion for partial summary judgnent.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM A, MANN, : ClVIL ACTI ON

Plaintiff

UNUM LI FE | NSURANCE COMPANY
OF AMERICA, et al.,

Def endant s : NO 02-1346

ORDER

AND NOW this 25th day of Novenber, 2003, follow ng
oral argunent upon consideration of the defendants’ notion for
partial summary judgnment (Docket No. 39), and the plaintiff’s
opposition thereto, and foll ow ng oral argunent on Novenber 12,

2003, it is HEREBY ORDERED that said Mbotion is GRANTED for the
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reasons set forth in a nmenorandum of today’s date.

BY THE COURT:

MARY A. McLAUGHLI N, J.
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