IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

LEE ARTERS t/a GREENDALE BU LDERS : ClVvIL ACTI ON
V.

ZURI CH AMERI CAN | NSURANCE CO., t/a ;

ZURI CH NORTH AMERI CA as successor

in interest to ASSURANCE CO. OF :
AVERI CA, et al. : NO 02-4388

VEMORANDUM AND ORDER

Fullam Sr. J. Novenber , 2003

Cross-nmotions for summary judgnment in this insurance-
coverage di spute. The issue is whether the defendant insurers
are obliged to provide a defense to plaintiff Lee Arters t/a
Greendal e Builders with respect to a state-court personal-injury
action brought against plaintiff and others by one Thonmas Gor nman.
The applicable policy does not provide coverage for any clains
brought by an enpl oyee of the plaintiff, hence the decisive
guestion is whether M. Gornman was an enpl oyee of plaintiff at
the tinme of his injury.

Plaintiff Lee Arters t/a Greendale Builders is a smal
construction firm At the tinme of the accident, plaintiff was a
subcontractor on a house construction project. The injured
party, M. Gorman, was a 17-year old high school student who was
perform ng carpentry services for plaintiff. 1In the underlying
state-court action, M. Gorman is suing plaintiff, the general

contractor on the project, and the owners of the house which was



bei ng constructed.

The defendant insurers contend that M. Gorman was an
enpl oyee of plaintiff. Plaintiff contends that M. Gornman’s
state-court conplaint does not allege that he was an enpl oyee, he
IS not asserting a worker’s conpensation claim and the issue of
his enpl oynent status is yet to be determ ned. Accordingly,
plaintiff argues that the defendants nust at |east provide a
defense in the underlying state-court action.

Plaintiff correctly argues that the insurers’
obligation to provide a defense nust be ascertained by the
all egations of the state-court conplaint, and that a defense nust
be provided unless it is clear fromthose allegations that there
IS no coverage under the insurance policy. Stated otherwi se, if
the state-court conplaint asserts clains which m ght be covered
by the insurance policy, the insurer is obliged to defend until
such time as it becones clear that there is no coverage.

The state-court conplaint brought by M. Gornman agai nst
the plaintiff includes the following allegations: that plaintiff
“contacted Thomas Gorman, who was a student at Springfield H gh
School, Springfield, Delaware County, Pennsylvania for the
pur pose of having the mnor child, Thomas Gornman, perform certain
manual | abor services for himin the construction of the real
estate | ocated on the subject premses.” (Y 11). “The defendant

obt ai ned the services of the plaintiff and other young boys at



the high school to performthese carpentry services at an hourly
rate substantially |less than a professional adult carpenter woul d
charge”; that plaintiff provided the power tools which Gornan was
using at the tinme of his injury; and that M. Gornman “was
operating a saw while perform ng manual | abor on behal f of the
def endant Greendal e Builders, Inc.” (f 31), and that plaintiff
was negligent for “hiring mnors to operate dangerous and

defective power tools and/or machinery;” failure to properly
supervise the mnor; and “viol ation of applicable federal, state
and | ocal statutes, |aws and regul ati ons governing the use and/or
enpl oynent of mnors when utilizing dangerous power tools and
machinery.” (1 33(9g)).

Thus, all of the allegations of the state court
conplaint are certainly consistent with the notion that Gornman
was an enpl oyee of plaintiff. And the undisputed facts bear this
out: plaintiff told Gorman what to do and, in general, how to do
it, and paid Gorman an hourly wage.

The fact that Gorman is suing plaintiff for negligence
rat her than asserting a worker’s conpensation claimis of no
consequence in the present case, since M. Gornman was,
undoubt edl y, an enpl oyee-in-fact and plaintiff is charged with
negligence in hiring him and in failing to supervise him
adequately — allegations which plainly rule out coverage for M.

Gorman’ s i njuries.



Plaintiff’s notion for summary judgnent will therefore
be denied, and defendants’ wi |l be granted.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

LEE ARTERS t/a GREENDALE BU LDERS : ClVviL ACTI ON
V.

ZURI CH AMERI CAN | NSURANCE CO., t/a ;

ZURI CH NORTH AMERI CA as successor

in interest to ASSURANCE CO. OF :
AVERI CA, et al. : NO. 02-4388

ORDER

AND NOW this day of Novenber 2003, upon

consideration of the cross-notions for summary judgnment, IT IS

ORDERED:

1. Plaintiff’s notion for partial summary judgnent
i s DEN ED.

2. Def endants’ notion for sumrary judgnent is
GRANTED.

I T 1S ORDERED, ADJUDGED AND DECLARED t hat the
def endants have no obligation to provide a defense or indemity
Wth respect to the state-court action brought against plaintiff

by Thomas Gor man.

John P. Fullam Sr. J.



