IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

NUTMEG | NSURANCE COMPANY, : ClVIL ACTION
Pl ai ntiff, :
V.

RADI AN GROUP | NC.
RADI AN GUARANTY | NC. and
AVERI N GUARANTY CORPORATI ON, :
Def endant s. : No. 03-606

VEMORANDUM AND ORDER

J. M KELLY, J. NOVEMBER , 2003
Presently before the Court is a Mdtion to Dismss filed by
Def endants Radi an Group Inc., Radian Guaranty Inc. and Amerin
Guaranty Corporation (collectively, “Defendants” or “Radian”)
seeking dism ssal of the Conplaint filed by Plaintiff Nutnmeg
I nsurance Conpany (“Plaintiff” or “Nutnmeg”) for a declaratory
judgnent that Nutnmeg is obligated neither to defend nor indemify
Radi an pursuant to a professional liability insurance contract
Nut neg i ssued to Radian. Nutneg filed a response and a
certification of counsel, and Radian filed a reply thereto.
The instant dispute arises froma cl ai ns-nade M scel | aneous
Prof essional Liability Insurance Policy (the “Policy”)
i ssued by Nutneg to Radian, which, by its terns, covers “w ongful
acts” that “arise out of the rendering or failure to render
prof essional services in the profession specified in Item?7 of
the Declarations.” (Policy at 1.) A “wongful act” is defined
as “[a]lny actual or alleged act, error, omssion or mstake in

the rendering or failure to render professional services in the



prof ession specified in Item7 of the Declarations.” (Policy at
2.) Item7 of the Declarations was substituted with Endorsenent
6, which states:

I NSURED S PROFESSI ON: Sol ely in the perfornmance of

provi di ng professional services as a nortgage banker,

which are specifically identified as a | oan

origination, |oan processing, |loan marketing, |oan

cl osi ng, warehousing, |oan accounting and | oan

servicing for others for a fee.
(Endorsenment 6.) The Policy was effective fromJuly 1, 2000 to
Novenber 6, 2001. (Policy at Declarations Item2.) The limt of
liability is $5,000,000.00 with a $15, 000. 00 deductible, and upon
paynent of a $46,575.00 premium (Policy at Declarations Itens
3-5.)

The insured, Radian, has been sued in two separate |awsuits
(the “Underlying Lawsuits”), in the United States District Courts
for the Mddle District of North Carolina and for the Eastern
District of Texas, for alleged violations of the anti-kickback

provi sion of the Real Estate Settlenment Procedures Act (“RESPA"),

12 U S.C. 88 2607 et seq. See Mullinax v. Radian Guaranty, Inc.,

No. 00-1247 (MD.N.C.) and Miore v. Radian Group, Inc., No. 01-

023 (E.D. Tex.). The plaintiffs in the Underlying Lawsuits
assert, on behalf of putative classes of persons whose hone
nortgages are insured by primary nortgage insurance (“PM ")

i ssued by Radian to their nortgage | enders, that Radi an obtains
PM business from nortgage | enders by underpricing other services

and i nsurance products it sells to those nortgage | enders. Those
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servi ces and ot her products include contract underwiting, pool
i nsurance, captive reinsurance and performance notes. The
plaintiffs in the Underlying Lawsuits all ege that the
underpricing is a kickback under RESPA, for which they seek
damages of three tines the premuns paid for the PM policies.

Radi an contends that, after an analysis of the conplaints in
the Underlying Lawsuits and the terns of the Policy, dismssal is
proper under Federal Rule of G vil Procedure 12(b)(6) since: (1)
Nut meg cannot establish any set of facts which would allowit to
evade its contractual duty to defend Radian in the underlying
actions; and (2) the issue of indemification is not yet ripe for
this Court to decide. The crux of Nutneg’s response thereto is
that since the RESPA violations in the Underlying Lawsuits do not
al | ege wongful conduct by Radian in the context of rendering
prof essi onal services as a nortgage banker, that, therefore, the
pl eadi ngs do not give rise to potential coverage pursuant to the
ternms of the Policy.

Attached to Nutneg’s Conplaint for declaratory judgnent are
t he anended conplaints in the Underlying Lawsuits and the

Policy.! Nutneg also submits to the Court additional exhibits

! Radi an brings to the Court’s attention the fact that
the clai ns-made policy dated April 4, 2001 and attached as
Exhibit Cto Nutnmeg' s Conplaint for declaratory judgnment is not
the policy under which Radian tinely served its Notice of Claim
since the attached policy post-dates the filing dates of the
Underlying Lawsuits. Wile Radi an concedes that the attached
policy is substantially simlar to the Policy at issue, if Nutneg
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downl oaded from Radi an’s website purporting to illustrate
Radi an’ s organi zational structure, and excerpts of a summary
judgnent brief filed in an unrelated lawsuit in a federal
district court in California.

If matters outside the pleading are presented to, and not
excl uded by, the Court, Federal Rule of Cvil Procedure 12(b)(6)
permts the Court to treat a notion to dism ss as one for sunmary

judgnent, so long as “all parties shall be given reasonable
opportunity to present all material nmade pertinent to such a
nmotion by Rule 56.” Fed. R CGv. P. 12(b). Since additional

exhi bits have been submtted for the Court’s consideration in
this matter, we will construe Radian’s Mbtion to Dism ss as a
Motion for Summary Judgnent. Further, since Radian has requested
reasonabl e opportunity to take discovery and provide materials to
the Court should we decide to convert its Mtion to Dismss to a

Motion for Summary Judgnent, an appropriate Order setting forth

the filing schedule for sunmary judgnent foll ows.

i ndeed attached a copy of the wong policy, then Nutneg shoul d
file with the Court a true and correct copy of the Policy at
issue at its earliest opportunity.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

NUTMEG | NSURANCE COMPANY, : ClVIL ACTION
Pl ai ntiff, :
V.

RADI AN GROUP | NC. ,
RADI AN GUARANTY | NC. and
AVERI N GUARANTY CORPORATI ON, :

Def endant s. ; No. 03-606

ORDER

AND NOW this day of Novenber, 2003, in
consideration of the Motion to Dismss filed by Defendants Radi an
Group Inc., Radian Guaranty Inc. and Anerin Guaranty Corporation
(“Defendants”) (Doc. No. 5), the Menorandumin Opposition to
Def endants’ Mdtion Dismss filed by Plaintiff Nutnmeg |Insurance
Conmpany (“Plaintiff”) (Doc. No. 8), the Certification of Tinothy
C. Russell, Esquire, Counsel for Plaintiff (Doc. No. 9), and
Def endant s’ Suppl enental Menorandum in Support of Mdtion to
Dismiss (Doc. No. 10), it is ORDERED that Defendants’ Mtion to
Di smiss SHALL be converted to a Mdtion for Summary Judgnent
pursuant to Federal Rule of Civil Procedure 12(b).

IT 1S FURTHER ORDERED that the parties shall file all
rel evant papers according to the schedule set forth bel ow

1. Any notions and nenoranda of |law in support of summary

j udgnment shall be filed no later than Decenber 15,

2003.

2. A response in opposition to summary judgnment shall be



filed no later than Decenber 29, 200S3.
Areply brief shall be filed no later than January 12,

2004.

BY THE COURT:

JAMES MG RR KELLY, J.



