IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

PAUL M PRUSKY, : ClVIL ACTION
I ndi vidual ly and as Trustee,
W ndsor Retirenent Trust,

Plaintiff,

V.

PHOENI X LI FE | NSURANCE

COVPANY, :
Def endant . : No. 02-6010
VEMORANDUM AND ORDER
J. M KELLY, J. NOVEMBER , 2003

Presently before the Court is a Mdtion for Reconsideration
filed by Defendant Phoeni x Life Insurance Conpany (“Phoeni x” or
“Def endant”) seeking reconsideration of this Court’s March 3,
2003 Order granting in part and denying in part Phoeni x’s Mtion
to Dism ss the Arended Conplaint filed by Plaintiff Paul M
Prusky (“Prusky” or “Plaintiff”). Prusky filed a Menorandum in
Opposition to Phoenix’s Mtion for Reconsideration, and Phoeni x
filed a Reply thereto.

Two- and- a-hal f nonths |ater, Phoenix also filed a
Suppl emrent al Menorandum i n Support of Defendant’s Mbotion for
Reconsi deration, requesting that this Court judicially estop
Prusky from asserting a position in this litigation that is
contrary to a position he asserted in a prior litigation, and
attaching thereto a copy of the brief that Prusky filed in that
prior litigation. Prusky filed a Motion to Strike the

Suppl emrent al Menorandum and Phoeni x filed its Opposition thereto.



For the followi ng reasons, Plaintiff’s Mdtion to Strike
Def endant’ s Suppl enental Menorandumis GRANTED, and Phoeni x’s

Mbtion for Reconsideration is DEN ED

. BACKGROUND

The factual background of this case has been addressed in
detail by this Court’s Menorandum and Order dated March 3, 2003,
which Order permitted Prusky’ s clains, including breach of
contract and fraud, to proceed, while dismssing Prusky’s
equi table estoppel claim W reiterate below only those facts
relevant to di sposing of the notions presently before the Court.

I n February 1999, Prusky purchased a Phoeni x Estate Edge
Vari abl e Universal Life Insurance Policy (the “Policy” ), a
“second-to-die” |ife insurance policy, which death benefit
becones payabl e upon the death of the later to die of the two
i nsureds, Prusky and his wife. The Variable Universal Life
Account is divided into subaccounts, each of which is available
for allocation of policy value and invests in correspondi ng
mut ual funds with distinct investnent objectives. The Policy
value will depend on the performance of the underlying fund and
permts its owner to transfer val ue anong the subaccounts.

Approxi mately ei ght nonths prior to purchasing the Policy,
Prusky received a nenorandum dated June 10, 1998 from a Phoeni x

representative indicating that Prusky would be permtted



unlimted subaccount transfers (the “June 10 Menoranduni). For
the next three years, Prusky nmade unlimted subaccount transfers,
sonetinmes on a daily basis. However, on two separate occasions
during that three-year period, alnost two years apart, Phoenix
notified Prusky that it would restrict his subaccount transfers.
Prusky objected to Phoenix’s restriction by presenting the June
10 Menorandum to Phoeni x. Phoeni x appeared to acqui esce, in
response to the June 10 Menorandum by abandoning its efforts to
restrict Prusky’s subaccount transfers.

In July 2002, Phoeni x refused to process a transfer
instruction fromPrusky. Prusky then initiated suit in this
Court alleging that Phoenix failed to fulfill its obligations to
hi m as expressed in the June 10 Menorandum from Phoeni x, and as
inplied in the parties’ course of performance follow ng his
purchase of the Policy. Prusky asserted various clainms for
relief including breach of contract, equitable estoppel, unfair
trade practices, bad faith, fraud and negli gent
m srepresentation. Phoenix filed a Motion to Dismss all counts
of Prusky’s Anended Conplaint, and for the reasons set forth in
this Court’s March 3, 2003 Menorandum and Order, Prusky’s claim
for equitable estoppel was dism ssed, while the rest of his
claims remai ned before the Court.

Phoeni x now seeks reconsi deration of the Court’s March 3,

2003 Order granting in part and denying in part its Mdtion to



Dismss, contending that this Court m sconstrued the allegations
contained in Prusky’s Anmended Conpl aint. Two-and-a-half nonths

| ater, Phoenix submtted a Suppl enmental Menorandum i n Support of
its Motion for Reconsideration, asserting a new basis, judicial
estoppel, for dismssal of Prusky' s clains. Prusky opposes the
Motion for Reconsideration, and requests that the Suppl enental
Menor andum be stricken. W address, in turn, each of the notions

before the Court.

1. DI SCUSSI ON
A Phoeni x’s Motion for Reconsideration
Federal Rule of G vil Procedure 59 and Local Rule of G vil
Procedure 7.1 permt a party to nove the court for
reconsideration within 10 days of entry of judgnent. Fed. R
Cv. P. 59(e); EED. Pa. R 7.1(g). “The purpose of a notion for
reconsideration is to correct manifest errors of |aw or fact or

to present newy discovered evidence.” Harsco Corp. V.

Zlotnicki, 779 F.2d 906, 909 (3d G r. 1985). Federal courts have
a strong interest in the finality of judgnents, so notions for

reconsi deration should be sparingly granted. Continental Cas.

Co. v. Diversified Indus., Inc., 884 F. Supp. 937, 943 (E.D. Pa.

1995). Courts will reconsider an issue “when there has been an
i ntervening change in the controlling | aw, when new evi dence has

becone avail able, or when there is a need to correct a clear



error or prevent manifest injustice.” NL Indus., Inc. V.

Commercial Union Ins. Co., 65 F.3d 314, 324 n.8 (3d Cr. 1995).

Mere dissatisfaction with the Court’s ruling is not a proper

basis for reconsideration. d endon Energy Co. v. Borough of

d endon, 836 F. Supp. 1109, 1122 (E. D. Pa. 1993).

Phoeni x contends that this Court’s March 3, 2003 Menorandum
and Order was predicated upon a m sunderstandi ng of the clains
al | eged by Prusky, and that, on reconsideration, this Court
shoul d dism ss the remai nder of Prusky’'s clains. Specifically,
Phoeni x argues that the breach of contract claimshould be
di sm ssed since the allegations in Prusky’ s Amended Conpl ai nt set
forth a claimfor fraud in the inducenent rather than one for
fraud in the execution of the Policy. Phoenix also argues that
Prusky’s reliance allegations do not support his clains for
fraud, negligent m srepresentation and violation of
Pennsyl vania’s Unfair Trade Practices and Consuner Protection
Law, 72 Pa. Stat. 8§ 201-1 et seq.

As discussed in our March 3, 2003 Menorandum and Order, this
Court liberally construed Prusky s Amended Conpl ai nt, accepting
as true all factual allegations and giving the pleader the
benefit of all reasonable inferences that can be drawn therefrom

See Wsniewski v. Johns-Manville Corp., 759 F.2d 271, 273 (3d

Cr. 1985). It is a well-established principle that “a conpl ai nt

shoul d not be dism ssed for failure to state a claimunless it



appears beyond doubt that the plaintiff can prove no set of facts
in support of [the plaintiff’s] claimwhich would entitle [the

plaintiff] torelief.” Conley v. Gbson, 355 U S. 41, 45-46

(1957). It appearing that, on reconsideration, Phoenix nerely
requests that this Court narrowy re-review Prusky’s Anended
Conpl aint by recasting the allegations in a single, categorical
manner, rather than permtting this Court to engage in the
liberal reviewthat is required to do on a notion to dismss, we
find that reconsideration is inproper here and do not rehash the
anal ysis of our prior decision.

Specifically, Phoenix clains that Prusky’'s Amended Conpl ai nt
all eges only a fraudul ent inducenent claim and not a fraud in
the execution claim for which parol evidence is admssible to
denonstrate that certain provisions were supposed to be in the
agreenent but were omtted because of fraud, accident or

m stake.! W disagree with Phoenix’s characterization of the

! The United States Court of Appeals for the Third
Circuit has explained the distinction between fraudul ent
i nducenent and fraud in the execution:

Fraud in the execution applies to situations where
parties agree to include certain terns in an agreenent,
but such terns are not included. Thus, the defrauded
party is mstaken as to the contents of the physical
docunent that it is signing. Parol evidence is

adm ssible in such a case only to show that certain
provi sions were supposed to be in the agreenent but
were omtted because of fraud, accident, or m stake.
Fraud in the inducenent, on the other hand, does not
involve terns omtted froman agreenent, but rather

al l egations of oral representations on which the other
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al l egations contained in Prusky's Anended Conplaint, in |ight of,
for exanple, Prusky’'s allegations that Phoeni x acqui esced to the
June 10 Menorandum on each occasion that it attenpted to restrict
Prusky’s subaccount transfers. Unless it is beyond doubt that
Prusky can prove no set of facts entitling himto relief, that
the terns of the June 10 Menorandum were not omtted fromthe
Policy as a result of fraud, accident or m stake,? Prusky' s claim
for fraud in the execution renains.

Phoeni x al so argues that Prusky’ s fraud and
m srepresentation cl ains should have been dism ssed since it is
unreasonabl e as a matter of |aw for Prusky, whom Phoeni x cl ai ns
is a sophisticated investor, to rely on pre-contractual prom ses
that contradict the witten Policy. At this procedural juncture,
and wi thout nore, we do not credit Phoenix’s characterization of
Prusky’s investnent acunen.

Since, on a notion for reconsideration, we |ook for manifest

errors of law or fact, or for newy discovered evidence, and find

party relied in entering into the agreenent but which
are contrary to the express terns of the agreenent.

Dayhoff Inc. v. HJ. Heinz Co., 86 F.3d 1287, 1300 (3d Gr.
1996) .

2 Under Pennsylvania | aw, the burden of proving nutual
m stake rests with the noving party and requires evidence that is
clear, precise and convincing. Bugen v. New York Life Insur.
Co., 184 A 2d 499, 500-01 (Pa. 1962).




that this standard of review has not been nmet, Phoeni x’s notion

i's DENI ED

B. Prusky’s Motion to Strike Suppl enental Menorandum

Phoeni x filed a Suppl emental Menmorandum in support of its
Motion for Reconsideration seeking judicial estoppel of Prusky’s
breach of contract actions, and attaching thereto a copy of a

brief filed by Prusky in a prior litigation, Prusky v. Prudenti al

| nsurance Conpany, Cv. A No. 00-2783 (E.D. Pa. filed June 1

2000), in which, Phoenix clains, Prusky takes a dianetrically
opposed position to that which he has taken in this case.

Prusky noves to stri ke Phoeni x’ s Suppl enental Menorandum
contending that it raises a new argunent that has not been tinely
asserted in connection with either the Mdtion to D smss or
Motion for Reconsideration, and that Phoenix has failed to seek
| eave of this Court to file the Suppl emental Menorandum out of
time. Prusky further contends that the Suppl enental Menorandum
viol ates the provisions of Federal Rule of G vil Procedure

12(g),® Local Civil Rule 7.1(g)* and Paragraph 4 of this Court’s

3 Federal Rule of G vil Procedure 12(g) provides for
consol idation of defenses in a notion:

A party who nmakes a notion under this rule may join
with it any other notions herein provided for and then
available to the party. |If a party nakes a notion
under this rule but omts therefromany defense or
objection then available to the party which this rule
permts to be raised by notion, the party shall not
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Pretrial and Trial Procedures.?®

We agree that Phoeni x’s judicial estoppel argunment is
i nproperly presented to the Court as supporting its notion for
reconsi deration, and that, further, Phoenix has failed to seek
| eave of this Court to file its Suppl enental Menorandum as an
additional brief to its Mtion for Reconsideration. However,
even were this Court to grant Phoenix |leave to file an additional

brief, as Phoeni x now requests, we woul d neverthel ess deny

thereafter make a notion based on the defense or
objection so onmtted, except a notion as provided in
subdi vision (h)(2) hereof on any of the grounds there
st at ed.

Fed. R Cv. P. 12(g). Rule 12(h)(2) provides that:

A defense of failure to state a cl ai mupon which reli ef
can be granted, a defense of failure to join a party

i ndi spensabl e under Rule 19, and an objection of
failure to state a |l egal defense to a claimnmy be nmade
in any pleading permtted or ordered under Rule 7(a),

or by notion for judgnment on the pleadings, or at the
trial on the nerits.

Fed. R Cv. P. 12(h).

4 Local Rule of Cvil Procedure 7.1(g) requires that
“Imotions for reconsideration or reargunment shall be served and
filed within ten (10) days after the entry of judgnent, order, or
decree concerned.” E.D. Pa. R Gv. P. 7.1(9).

5 Paragraph 4 of this Court’s Pretrial and Tri al
Procedures provides, in relevant part:

A reply menorandum addressi ng argunents first raised in
t he menmorandum in opposition to the notion may be fil ed
by the noving party within ten (10) cal endar days after
service of the nmenorandumin opposition to the notion.
No further briefing by either party be filed w thout
express | eave fromthe court.
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Phoeni x’ s request that this Court judicially estop Prusky from
asserting his position in this case.

Judi ci al estoppel, sonetines called the doctrine against the
assertion of inconsistent positions, is a judge-nmade doctrine
that seeks to prevent a litigant fromasserting a position
i nconsi stent with one that he has previously asserted in the sane

or in a previous proceeding. Ryan Operations GP. v. Santiam

M dwest Lunmber Co., 81 F.3d 355, 358 (3d Cir. 1996) (quotations
omtted). It is not intended to elimnate all inconsistencies,

however slight or inadvertent; rather, it is designed to prevent
litigants from*“playing ‘fast and | oose with the courts.’” 1d.

(quoting Scarano v. Central R Co. of New Jersey, 203 F.2d 510,

513 (3d Cr. 1953)). Phoenix is correct in its assertion that a
party seeking judicial estoppel need not enjoy privity to the
parties in the prior litigation. See id. at 360-61.

However, as judicial estoppel is intended to prevent parties
fromplaying fast and | oose wwth the courts by asserting
i nconsi stent positions, any application of the doctrine depends
upon a two-part inquiry of the party agai nst whom judi ci al
estoppel is sought, specifically: (1) whether that party is
asserting a present position that is inconsistent with a position
asserted in an earlier proceeding and, (2) if so, whether that
party asserted either or both of the inconsistent positions in

bad faith. 1d. at 361. “Only if both prongs are satisfied is

10



judicial estoppel an appropriate renmedy.” 1d.

The Third Crcuit in Ryan, a case invol ving whet her
plaintiff-debtor’s nondi scl osure of potential clains against
def endants as a contingent asset in its Chapter 11 Bankruptcy
proceedi ngs judicially estopped the plaintiff-debtor from seeking
to recover agai nst the defendants on those clains, rejected the
def endants’ argunent that intent may be inferred solely from
nondi scl osure notw thstanding the affirmative disclosure
requi renent of the Bankruptcy Code. See id. 1In so doing, the
Court stated that a showing of intent was required, finding no
reason for why discerning intent during the discovery process
woul d be an unwor kabl e proposition. 1d. Simlarly, in this
case, we require that Phoeni x make a show ng of Prusky’s bad
faith intent in asserting allegedly inconsistent positions,
before we will invoke the doctrine of judicial estoppel to

precl ude Prusky from asserting his present position.

[11. CONCLUSI ON
On the notion to dismss, we were obligated to view the
al l egations contained in Prusky’s Anended Conplaint in the |ight
nost favorable to himand to draw all reasonabl e inferences
therefrom and, in doing so, we determ ned that Prusky pl eaded
facts sufficient to support his remaining clains for relief.

Because Phoeni x has not cone forward with any newl y di scovered
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evi dence, does not cite an intervening change in controlling | aw
and fails to point to any clear error of |aw or manifest
injustice, as is required on reconsideration, this Court wll not
alter the outconme of our earlier decision, and Phoeni x’s Mtion
for Reconsideration is DEN ED

Furthernore, Prusky’'s Modtion to Strike Phoenix’ s
Suppl enental Menorandum i n Support of its Mdtion for

Reconsi derati on i s GRANTED
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

PAUL M PRUSKY, : ClVIL ACTION
I ndi vidual ly and as Trustee,
W ndsor Retirenent Trust,

Plaintiff,

V.

PHOENI X LI FE | NSURANCE

COVPANY, ;
Def endant . : No. 02-6010
ORDER
AND NOW this day of Novenber, 2003, in

consideration of the Mdtion for Reconsideration filed by
Def endant Phoeni x Life I nsurance Conpany (“Phoenix”) (Doc. No.
12), the Menorandumin Qpposition filed by Plaintiff Paul M
Prusky (“Plaintiff”) (Doc. No. 13), and Phoenix’s Reply thereto
(Doc. No. 16), it is ORDERED that Phoenix’s Mtion for
Reconsi deration is DEN ED

I n consideration of the Supplenental Menorandumin Support
of Defendant’s Mdtion for Reconsideration (Doc. No. 22),
Plaintiff’s Motion to Strike the Suppl enental Menorandum ( Doc.
No. 23) and Defendant’s Qpposition thereto (Doc. No. 26), it is
ORDERED that Plaintiff’s Mdtion to Strike Defendant’s
Suppl enental Menorandum i s GRANTED.

BY THE COURT:

JAMES M@ RR KELLY, J.



