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AND NOW, this /D day of May, 2001, upon 

consideration of Plaintiff's Motion to Join an Additional 

Defendant (Docket #19), an objection thereto, and supplemental 

filings, IT IS HEREBY ORDERED that said motion is DENIED for the 

following reasons. 

On May 19, 2000, plaintiff Noreen Brzozowski filed a 

complaint against her former employer, defendant Correctional 

Physician Services, Inc. (\'CPS" ) alleging that her 1996 discharge 

by CPS was the product of gender discrimination in violation of 

Title VII of the Civil Rights Act, 4 2  U.S.C. 5 2000e ,  et. s e q . ,  

and the Pennsylvania Human Relations Act, 43 Fa. Const. Stat. 

Ann. § 951, et. seq. 

O n  March 14, 2001, plaintiff submitted a motion seeking 

to j o i n  Prison Health Services, ("PHS") , as an additional 

defendant. 

successor to CPS because CPS's current financial condition may 

render it unable to satisfy any judgment plaintiff obtains 

Plaintiff argues that PHS should be held liable as a 



against CPS. 

support: 

from CPS; ( 2 )  on January 30, 2001, citing defendant's inability 

to pay its legal fees the Court granted the defendant's 

attorney's petition to withdraw; (3)at a February 19, 2001 

deposition of Dr, Kenan Umar, owner of CPS, Dr. Umar testified 

that the company 'is financially defeated and could no longer pay 

its creditors." Plaintiff contends that she has satisfied the 

three-prong test articulated by the Third Circuit Court of 

Appeals i n  Reso v. ARC Water Treatment Co. of PA, 181 F.3d 396 

(3d  Cir. 19991, governing issues of successor liability. 

In Reso, the C o u r t  of Appeals held that in an 

Plaintiff points to the following facts for 

(1)in March 2000, PHS made a partial purchase of assets 

employment discrimination case the court should consider three 

principal factors before making a successor liability 

determination. "(1) continuity in operations and work force of 

the successor and predecessor employers; ( 2 )  notice to the 

successor employer of i t s  predecessor's legal obligation; and ( 3 )  

ability of the predecessor to provide adequate legal remedy." 

Reqo, 181 F.3d at 402. 

PHS does not dispute that plaintiff has demonstrated 

the first t w o  factors of t h e  Reso test. 

on t h e  ground that a proper analysis of 

to provide relief demonstrates that PHS 

liable as CPS'S successor. PHS asserts 

PHS opposes the motion 

the predecessor's ability 

should not  be found 

that the successor 
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liability doctrine is intended "to protect a Title VII plaintiff 

against adverse effects caused by the sale of her employer's 

assets.'' PHS Opposition Brief at 11. PHS argues that CPS's 

partial sale of assets did not adversely impact CPS's ability to 

provide relief to plaintiff in any way. According to PHS, CPS's 

poor financial condition existed prior t o  the transaction with 

PHS. 

E s s i ,  Inc., 760  F.2d 740 (7 th  Cir. 1985) I as instructive, PHS 

argues that the critical factor in determining whether to impose 

successor liability is the ability of the predecessor to provide 

relief prior to the transfer of assets. 

Citing the Seventh Circuit's opinion in Musikiwamba v. 

In Musikiwamba, a black employee brought suit against 

his former employer and its successor claiming employment 

discrimination. Id. at 740. The court recognized that '[ulnless 

extraordinary circumstances exist, an injured employee should not 

be made worse off by a change in the business. But neither should 

an i n j u r e d  employee be made better off." Id. at 750. The court 

therefore concluded that " t h e  predecessor's ability to provide 

some relief prior to the transfer is one factor to be considered 

in determining if successor liability should be imposed." Id. at 

751. 

PHS argues that CPS was in serious financial trouble 

and was in no condition to meet i t s  obligations to its creditors, 
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w i t h  or without the money provided by the transaction with PHS. 

PHS contends that granting plaintiff's motion seeks to make her 

better off than she would have been had the sa le  of CPS's assets 

never taken place. Under these circumstances, PHS states that it 

would be "grossly unfair and contrary to public policy to hold 

PHS liable as a successor to CPS simply to enhance plaintiff's 

ability to collect a money judgment." Opposition Brief at 12. 

This Court agrees. 

In Reqo, the Third Circuit cites Musikwamba for the 

proposition that l l [ t ]he  doctrine of [successor liability] allows 

an aggrieved employee to enforce against a successor employer a 

claim or judgment he could have enforced against the 

predecessor." Reqo, 181 F.3d at 401. The Third Circuit f u r t h e r  

notes that "[tlhe doctrine is derived from equitable principles, 

and fairness is the prime consideration in application of the 

doctrine. The policy underlying the doctrine is 'to protect an 

employee when the ownership of his employer suddenly changes.''' 

Id. (citations omitted). 

In the present case, CPS's financial troubles existed 

prior to its sale of assets to PHS. PHS aptly points out that in 

his deposition Dr. Umar stated that the company's poor financial 

s t a t u s  was one of the motivating factors  behind the sale of 

asse ts  to PHS. The partial sale of assets did not adversely 

affect CPS's ability to provide relief to the plaintiff. 
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Arguably the proceeds from the sale enhanced CPS's ability to 

satisfy any judgments plaintiff may obtain in her favor, but Dr. 

Wmar has testified that all the proceeds from the sale of assets 

immediately went to creditors. 

status has remained the same both before and after the 

transaction with PHS. 

In short, CPS's poor financial 

Imposing successor liability in this case would be 

unfair because it permits the plaintiff to seek relief when he r  

ability to obtain relief was not worsened by a change in the 

defendant's business. Successor liability should not be imposed 

if the predecessor was in financial ruin prior to, and not as a 

result of, a sudden sale of assets. 

to pursue legal action against the successor when the employee 

could not have enforced a claim of judgment against the 

predecessor does not protect pre-existing rights of the employee, 

Giving an employee the right 

but instead creates new rights. A reading of the successor 

liability doctrine that allows an employee to proceed against a 

successor in this manner runs contrary to the principles of 

fairness as recognized by the Third Circuit. 

BY THE COURT: 
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