IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
UNITED STATES OF AMERICA
CRIMINAL ACTION
NO. 00-672-01
ANDRE WILSON
ORDER

=" ] )
AND NOW, this 9\? day of March, 2001, upon consideration of the
defendant’s Motion to Renew Fed. R. Crim. Pro. Rule 29 Motion for Judgment of Acquittal And In
the Alternative Under Fed. R. Crim. Pro. Rule 33 for a New Trial (Docket # 73), and the

government’s response thereto, IT IS HEREBY ORDERED that the Motion is DENIED for the

following reasons.

|. Backeground

Andre Wilson was indicted by a grand jury on one count of conspiracy, 11 counts
ofaiding and abetting the making of a false statement in connection with the acquisition of a
firearm, and 11 counts of possession of a firearm by a convicted felon. On January 19,2001, he was
convicted by ajury of one count of conspiracy, one count of aiding and abetting the making of a
false statement, and one count of possession of a firearm. The last two counts related to the same
firearm, a Llama pistol with the serial number 06894-95. Mr. Wilson was acquitted of the
remaining 20 counts, which involved 10 other firearms.

During Mr. Wilson’s trial, the government introduced the testimony of co-
defendant Tyson Kint, Mr. Kint had pleaded guilty in December of 2000 to making false statements
in connection with the acquisition of 33 firearms. At trial, Mr. Kint testified that he had purchased

11 of those 33 firearms from federally licensed firearms dealers, and that he had transferred those 11



fircarms to Mr. Wilson for money. Mr. Kint also testified that he had falsely stated on the
paperwork documenting each of the 11 sales that he was the actual buyer of the firearm in question.
With respect to the Llama pistol on which Mr. Wilson was convicted, Mr. Kint testified that he had
purchased the firearm for Mr. Wilson on or about December 19, 1998. Tr. | at 51-53, 60-73.!

The government presented the testimony of the firearms dealers who sold the 11
firearms to Mr. Kint. Tr. IT at 5-53. The government also introduced the testimony of Michael
Adams, a friend of Mr. Wilson’s. Mr. Adams testified that Mr. Wilson gave him a pistol in
December of 1998 and then retrieved the pistol some time later. Mr. Adams did not know the serial
number of the pistol, but he identified it as the firearm that was shown to him in court. That firearm
was the Llama pistol, Serial No. 06894-95. Mr. Adams also testified that he later asked Mr. Wilson
about the pistol. Mr. Adams stated that Mr. Wilson told him he had given the firearm to a man
named William Hill, a/k/a “Cadillac Will,” and that Mr. Hill had been arrested with it. Tr.II at 141-
42. Finally, the government presented the testimony of the two police officers who found the
firearm in Mr. Hill’s possession, and the detective involved in Mr. Hill’s case. Tr. II at 93-96, 111-
14, 118-21.

In his Motion, Mr. Wilson makes four arguments for ajudgment of acquittal under
Fed. R. Crim. Pro. 29(c), or in the alternative, a new trial under Fed. R. Crim. Pro. 33. First, Mr.
Wilson contends that“[i]n the absence of any direct or circumstantial evidence linking Andre Wilson
to Mr. Kint’s actions and given the rejection . . .by the jury of Mr. Kint’s testimony related to the
other ten firearms, there is insufficient evidence to sustain the conviction of the conspiracy and

aiding and abetting charges.” Second, Mr. Wilson argues that there was insufficient evidence with

' The transcript from the first day of trial, Jan. 17,2001, will be referred to as “Tr. I,” followed by
the page number. The transcript from the second day of trial, Jan. 18,2001, will be referred to as
“Tr. 11,” followed by the page number.



respect to the firearm possession conviction. D. Mot. at 3-5. Third, Mr. Wilson argues that there
was insufficient evidence to support Mr. Kint’s pre-arrest identification of Mr. Wilson, and that Mr.
Kint’s in-court identification denied Mr. Wilson a fair trial. Fourth, Mr. Wilson argues that “in the
absence of testimony directly linking the pistol found on Hill to the defendant[,] the Adams
testimony was prejudicial and should have been excluded” under Fed. R. Evid. 403. The defendant
claims that Mr. Adams’s testimony “permitted the jury to make an inference of possession not

supported by the evidence.” D. Mot. at 6.

II. Standard of Review

Federal Rule of Criminal Procedure 29(c) provides that a defendant may, within
seven days after the verdict, or such longer time as the court may prescribe, file a motion for
judgment of acquittal. See Fed. R. Crim. P. 29(c). “A defendant challenging the sufficiency of the
evidence bears a heavy burden.” U.S. v. Casper, 956 F.2d 416,421 (3d Cir.1992). Inreviewing a
motion under Rule 29(c), the Court “must view the evidence in the light most favorable to the
verdict, and must presume that the jury has properly carried out its functions of evaluating
credibility of witnesses, finding the facts, and drawing justifiable inferences. A verdict will be
overruled only if no reasonable juror could accept the evidence as sufficient to support the

conclusion of the defendant’s guilt beyond a reasonable doubt.” U.S. v. Coleman, 811 F.2d 804, 807

(3d Cir. 1987) (quoting U.S. v. Campbell, 702 F.2d 262, 264 (D.C.Cir.1983)).

In the alternative to ajudgment of acquittal, the defendant requests that the court
grant a new trial pursuant to Federal Rule of Criminal Procedure 33. Under Rule 33, the Court may
grant defendant’s motion for a new trial “if required in the interest ofjustice.” Fed.R. Crim. P. 33.

“Whether to grant a Rule 33 motion lies within the district court’s sound discretion.” U.S. v.

Polidoro, 1998 WL 634921, at *4 (E.D. Pa. Sept. 16, 1998) (citing U.S. v. Mastro, 570 F. Supp.



1388, 1390 (E.D. Pa.1983)). In exercising its discretion, the court may grant a motion for a new trial
on one of two grounds. First, the court may grant the motion “if, after weighing the evidence, it
determines that there has been a miscarriage of justice.” Government of the Virgin Islands v.
Commissiong, 706 F. Supp. 1172, 1184 (D.V.1.1989). Second, the court “must grant a new trial if
trial error had a substantial influence on the verdict.” Id. at 1184; see also Government of the Virgin

Islands v. Bedford, 671F.2d 758, 762 (3d Cir.1982) (“The reviewing court must decide whether the

error itself had substantial influence (on the minds of the jury.)” (alteration in original) (internal

quotation marks omitted)).

[ : .

In his first two arguments, Mr. Wilson contends that there was insufficient evidence
to sustain his conviction. The Court disagrees. As an initial matter, Mr. Kint’s testimony alone
would be legally sufficient to support the convictions. See U.S, v, Del arosa, 450 A.2d 1057, 1061
(3d Cir. 1971), cert. denied, 405 US. 927,957 (1971). Here, however, the government presented
additional evidence linking Mr. Wilson to Mr. Kint’s actions: specifically, the testimony of Mr.
Adams, the testimony of the police officers, and the firearm itself. These pieces of evidence are
sufficient to support the jury’s finding that Mr. Wilson was guilty. In addition, the fact that the jury
chose to convict Mr, Wilson on three counts and acquit him on the others does not mean that there
was insufficient evidence as to the three counts. See U.S. v. Uzzolino, 651 F.2d 207,213 (3d Cir.
1981). The three counts on which the jury convicted the defendant were the three counts in which
Mr. Kint’s testimony was corroborated by other evidence. Such a decision is well within the realm
of reasonableness, and the Court will not disturb the jury’s verdict.

Third, Mr. Wilson argues that there was insufficient evidence to support Mr. Kint’s

pre-arrest identification of Mr. Wilson, and that Mr. Kint’s in-court identification denied Mr. Wilson



a fair trial. The Court finds that the pre-arrest photographic identification was proper under U.S. v.
Higgins, 458 F.2d 461,465 (3d Cir. 1972), for the reasons given by the Court at the suppression
hearing held prior to trial. Mr. Kint’s in-court identification of the defendant was also proper. Even
though Mr. Kint’s pretrial statement to the ATF did not include the physical description or residence
of his co-conspirator, Mr. Kint’s in-court identification of Mr. Wilson was based on the repeated and
substantial opportunities he had previously had to observe him. The Court finds that both
identifications were procedurally sound. When taken together with the remaining evidence, a
reasonable juror could have found the identifications sufficient to support a conclusion of guilt.
Fourth, Mr. Wilson argues that “in the absence of testimony directly linking the
pistol found on Hill to the defendant[,] the Adams testimony was prejudicial and should have been
excluded” under Fed. R. Evid. 403. This argument is without merit. Mr. Adams testified that the

pistol given to him by Mr. Wilson was the pistol that was found on Mr. Hill.> This testimony is not

2 Mr. Adams testified as follows:

... S0 how many days did you have the 45 caliber gun that Andre Wilson let you hold?
| had it a couple of days. 1’mnot sure how many days, but | had it for a couple.

All right. And did you give it back?

Yes.

Who did you give it back to?

Andre Wilson.

And did you talk about that gun or have any conversation about that gun after that?
About a month later.

Okay. What happened? Tell the jury.

| asked him where the 45 was at. He said he let somebody hold it and he let somebody
named Caddy hold it, and he got locked up with it.

PROEREZOR2QOZR

Okay. Any name more than Caddy?
Just Cadillac William.

And did he say what happened to Cadillac William and the gun?

He got locked up with it.

| want to show you Government Exhibit 29A. Can you identify that, please?
Yes. It’s the same gun.

0r0 =0

(continued. . .)



unduly prejudicial, as it goes directly to the question of whether Mr. Wilson possessed the Llama

pistol. The defendant’s motion for acquittal is therefore denied.

For the reasons listed above, the Court also finds that there was neither a

miscarriage ofjustice nor atrial error that would necessitate a new trial under Fed. R, Crim. Pro. 33.

Therefore, the defendant’s motion for new trial is denied.

BY THE COURT:

MARYJA. Mc'LAUGHLINW

*(...continued)

Q:

A
Q:
A

What gun?

The 45.

And how do you know that that’s the 45 caliber handgun that you got from Andre
Wilson and that Andre Wilson later told you Cadillac William got arrested with?

It’s got the same back piece, the — the hammer on the back. You can cock it back.

Tr. Il at 141-42. Government Exhibit 29A had been previously identified as the Llama pistol
recovered from Mr. Hill on January 20, 1999. See Tr. II at 95.
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