IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SEAN JOHNSON : CIVIL ACTI ON
V.

THOVAS JEFFERSON UNI VERSI TY
HOSPI TAL, ET AL. : NO. 02-7303

VEMORANDUM

Padova, J. Cct ober 1, 2003

Plaintiff has brought this action under Section 301 of the
Labor Managenent Relations Act, 29 US. CA § 185 (Wst 1978),
agai nst his former enpl oyer for breach of a collective bargaining
agreenent, and agai nst his labor union for breach of the duty of
fair representation. Before the Court are Defendants’ Mdtions for
Summary Judgnent. For the reasons which follow, Defendants’
Mot i ons are granted.
l. BACKGROUND

The followi ng facts are essentially undisputed. Plaintiff was
enpl oyed by Thomas Jefferson University Hospital (the “Hospital”)
from21992 until his termi nation on January 28, 2002. (Union Ex. A
at 10, 176.) Plaintiff becanme a nursing assistant in 1992 (id.),
and was a nenber of the National Union of Hospital and Health Care
Enpl oyees, District 1199C (the “Union”). (Hosp. Ex. J-1.) Between
Cctober 1997 and COctober 2001, Plaintiff was disciplined for
m sconduct several tines, including three suspensions for

i nsubordi nation which resulted in final witten warnings. (Union



Exs. B, C and D and Hospital Ex. A-2.)?

The incident which led to Plaintiff’s termnation by the
Hospital began on Novenber 13, 2001. He was assigned as a floater
on 70R. (Union Ex. A at 43.) One of his duties was to obtain the
kitchen order. (Union Ex. E.) (btaining the kitchen order neans
to obtain “cookies, crackers, edible goods for the staff” (Union
Ex. Aat 47.) Plaintiff maintains that obtaining the kitchen order
is a voluntary duty, and not a required part of his job, although
he had perforned this duty in the past. (Union Ex. A at 48.) The
Uni on and t he Hospital nmaintain that obtaining the kitchen order is
a required part of a nursing assistant’s job duties. (Union Ex. G
at 35, Hospital Ex. E§ 6.) Plaintiff was directly supervised in
his position as nursing assistant by Helene N mmons, the Charge
Nurse for the operating room nursing staff at the Hospital.
(Hospital Ex. E |1 1-2.)

Plaintiff clains that, during the norning of Novenber 13

2001, Ni mmons paged hi mand asked himto give the kitchen order to

Plaintiff argues that the Court cannot consider evidence of
these suspensions in connection with the Mtions for Summary
Judgnent because that evidence would be inadm ssible at trial
pursuant to Federal Rul e of Evidence 404(b). The evidence has not,
however, been submtted to show that Plaintiff was, indeed,
i nsubordi nate on Novenber 13, 2001, or that he has a propensity
toward acts of insubordination. This evidence has been submtted
to show the Union’s and Hospital’s know edge and i ntent when they
made t heir decisions to suspend and eventually term nate Plaintiff
(the Hospital) and not to arbitrate Plaintiff’s grievances over his
term nation (the Union). Evidence of Plaintiffs prior suspensions
is adm ssible for these legitinmate purposes.
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a coworker. (Union Ex. A at 75.) He told her that he “felt
unconf ortabl e assi gni ng sonet hi ng to a cowor ker because [ he] wasn’t
a supervisor . . . she was putting [hinl in an awkward position.
She said okay.” (Union Ex. A at 78.) The Hospital and Union
mai ntain that N nmmons paged Plaintiff the norning of Novenber 13,
2001 to ask himto add creaners to the kitchen order and he refused
to get the kitchen order, telling Ninmons “l don't eat it so I'm
not getting it.” (Hospital Ex. E § 8.) Later that norning,
Plaintiff was paged by OR Nurse Manager Ann King, N mmons’ boss,
who asked himto neet her in the glass office (the central command
for the operating roomon the 7th floor). (Union Ex. A at 81-82.)
When they net in the glass office, King told Plaintiff “l heard
that you refused to do an assignnent.” (ld. at 82-83.) Johnson
told her that it wasn’'t true and N nmons entered the room stating
“yves it is. You did refuse.” (ld. at 84.) Plaintiff asked to
| eave the neeting to attend a previously schedul ed appoi nt nent at
the University Health Service, his request was deni ed and King told
himto clock out and go hone. (ld. at 85-86.)

On his way out of the hospital after his neeting with King and
Ni mmons, Plaintiff stopped to see Union del egate Dave Bass and
asked himto handle the situation for him (Union Ex. A at 87.)
Bass said that “he would handle the situation by speaking to
adm nistration and what other steps that was [sic] necessary.”

(Union Ex. A at 87.) Bass was concerned that Plaintiff mght be



term nated and was concerned to “do whatever | had to do to keep
Sean in the door, to keep him from being termnated Iike
imredi ately and to prevent a | ong suspension, to get him back as
soon as | could.” (Union Ex. | at 21.) Bass contacted Thonas
Bar ossi, the Coordi nator of Enpl oyee Relations for the Hospital, on
Novenber 14, 2001 and, over the course of many conversations with
Bar ossi between the 14th and 26th, learned that the Hospital was
considering termnating Plaintiff. (ld. at 21, 23 and 70.) As a
result of Bass’s conversations with Barossi, the Hospital prepared
a Menorandum of Agreenent setting forth the conditions for
Plaintiff’s return to work. (Hospital Ex. | at 39-40, 75, Ex. A1
8-9.) The Menorandum of Agreenent required Plaintiff to contact
the Jefferson Enpl oyee Assi stance Program (“EAP’) “to enroll in and
successfully conpl ete whatever course of treatnent that they nmay
recommend with regard to anger nmanagenent.” (Hospital Ex. A-3
2.) The Menorandumof Agreenent al so provided that Plaintiff would
be di scharged for failing to conply with that requirenent. (lLd.
3.) On Novenber 26, 2001, Plaintiff attended a neeting wi th Bass,
Barossi and King in Barossi’s office at which the Menorandum of
Agreenent was di scussed. (Union Ex. A at 94-113.) Plaintiff
refused to sign the Menorandum of Agreenent and was told that he
could not return to work until he signed it. (lLd. at 109-09.)
Plaintiff nmet with Barossi again on Novenber 28, 2001 and was

told that the Hospital would reinstate himeven though he had not



si gned t he Menorandum of Agreenent. (ld. at 121-22.) The Hospital
reinstated Plaintiff on Novenber 29, 2001, but informed himthat,
as condition of his reinstatenent, he had to contact M. Goddard of
the EAP and enroll in and successfully conpl ete an anger nmanagenent
program (ld. at 129, Hospital Ex. J-2 at 6, Hospital Ex. DY 9
and Hospital Ex. D-2.) The conditions of Plaintiff’s reinstatenent
were contained in a letter from Ann King to Plaintiff dated
Novenber 29, 2001, which states as foll ows:

At this tinme after thorough review and
consideration of the matter, it has been
determ ned that your failure to carry out an
assigned duty constituted a serious act of
m sconduct, and your indefinite suspension is
anmended to a di sciplinary suspensi on of twelve
(12) days. Additionally, you are required to
i medi ately contact M. Paul Goddard at the
Firstcall Enployee Assistance Program .

and enroll in and successfully conplete a
programdesi gned to i nprove your interpersonal
relati onship with managenent. It should be

further understood that you nust provide M.
Goddard with a rel ease to provi de Depart nent al

managenent i nformati on r egar di ng your
enrol | ment and successful conpletion of the
program Your failure to abide by these
requirenents will result in your discharge
from enpl oynent. This will also serve as a

final warning that any future infraction of

the sane or simlar nature as outlined above

will also result in your discharge from

enpl oynent .
(Hospital Ex. D-4.) Plaintiff has admtted that he was given a
copy of this letter. (Pl. Ex. A-3 § 5.) Plaintiff did not conply
with these conditions. (Hospital Ex. A Y 13.)

On Decenber 14, 2001, King and Barossi net with Plaintiff and



his Union rep, Rodney Chanberlain, to discuss Plaintiff’s failure
to call M. Goddard. (ld. T 12, Union Ex. A at 138.) During the
Decenber 14, 2001 neeting, at the urging of King and Barossi,
Plaintiff called Goddard; however, he did not enroll in an anger
managenent program or schedule an appointnent wth Goddard.
(Hospital Ex. D § 12, Union Ex. A at 139-40.)

On Decenber 17, 2001, the Hospital suspended Plaintiff for
failing to schedul e an appointnment with Goddard. (Union Ex. A at
148-49, Hospital Ex. D T 13.) Plaintiff was sent a letter from
King dated Decenber 17, 2001, recording the reasons for his
suspensi on:

Specifically, in the neeting you were told
t hat unl ess you contacted the First CALL [sic]
enpl oyee assistance program immediately to
schedule an appoi nt nent and begin the
counseling process you would be placed on
i ndefinite suspension. You refused to meke
that appointnent, and therefore you were
pl aced on suspension. You were advised that
you would remain on indefinite suspension
until you begin counseling with the EAP, and
that if you failed to do so by the close of
busi ness on Decenber 28, 2001 you would be
di scharged from enpl oynent.
(Hospital Ex. D-5.)

On Decenber 21, 2001, Plaintiff filed charges with the NLRB
agai nst the Hospital (for violation of his Weingarten rights, i.e.,
being singled out unfairly for union activities, being falsely

accused and gi ven unwarranted suspensions) and the Union (for not

filing or followng up on grievances and because of difficulties



reaching Union representatives). (Hospital Exs. S-1, S-2.)
Plaintiff wthdrew these charges prior to January 24, 2002.
(Hospital Ex. S-3.) On Decenber 20 and 27, 2001, the Union filed
grievances on Plaintiff’s behalf with respect to his Novenber and
Decenber suspensions. (Hospital Ex. A-9.)

Plaintiff was permtted to return to work on Decenber 28
2001, after he told King that he had schedul ed an appoi ntnent with
Goddard. (Union Ex. A at 153.) He was suspended agai n on Decenber
31, 2001 for refusing to sign a release form which would have
allowed the EAP to informthe Hospital of his participation in an
anger managenent course. (Union Ex. A at 154-56, Hospital Ex. A f
15.) On January 4, 2002, during a neeting with Barossi and two
Uni on organi zers, Linda Fields and Bernard Fi sher, Plaintiff called
Goddard and registered for an anger nanagenent class. (Hospital
Ex. A § 16.) Despite registering, Plaintiff never attended an
anger managenent class. (Hospital Ex. A-5.)

On January 7-8, 2002, the Union (Fields, Sandra M| Ils, Rodney
Chanber | ai n, Al bert Cunni ngham and the Hospital held a Third Step
Grievance Hearing to discuss the grievances filed by the Union with
respect to Plaintiff’s Novenber and Decenber 2001 suspensions.
(Union Ex. A at 176-177.) The Hospital denied those grievances by
letter dated January 24, 2002. (Hospital Ex. L.) Nei t her
Plaintiff nor the Union appealed this decision to arbitration.

(Hospital Ex. J-3 1 44.)



Plaintiff filed a charge wth the NLRB agai nst the Hospital on
January 28, 2002, stating that he had been “repeatedly harassed,
suspended and finally discharged on 1/28/02 because of wunion
activities.” (Hospital Exhibit T-1.) He filed a charge with the
NLRB agai nst the Union on February 11, 2002, stating that “since on
or about Novenber 13, 2001, the above-named Union has refused to
represent nme fairly regarding ny grievances concerning the
Enpl oyer’ s harassnent of nme and di scipline against ne.” (Hospital
Exhibit T-2.) On February 20, 2002, the NLRB found, as the result
of an investigation, that the charges | acked nerit, and refused to
issue a conplaint against either the Hospital or the Union.
(Hospital Exhibit T-3.)

Plaintiff was term nated on January 28, 2002, during a neeting
w th King and Cunni ngham for failing to conply with the conditions
of his reinstatenent. (Union Ex. A at 176, Hospital Ex. A § 19,
Hospital Ex. A-8, Hospital Ex. DY 17, Hospital Ex. D-6.) The Uni on
filed two grievances on Plaintiff’s behalf on January 28 and 29,
2002, contesting his termnation. (Hospital Ex. A-9, Hospital Ex.
G at 75-77.) A hearing was held on these grievances on February
12, 2002, at which Plaintiff was represented by Fields. (Union EX.
A at 178, Union Ex. Mat 78-79.) At the hearing, the Union took
the position that “Managenent abused their rights under the [CBA]
by requiring the Gievant to attend counseling sessions as a

condition of enploynent. They further contend that it is



unjustifiable to termnate Gievant for not attending the session
when the individuals that he works with state that [he] has not
di spl ayed anger or acted in any way abrasive.” (Union Ex. O ) The
Hospital denied the grievances by letter dated February 18, 2002.
(Union Ex. A at 178, Hospital Ex. N.) Foll ow ng the denial,
Fields determ ned that the Union should not pursue Plaintiff’s
grievance to arbitration because “M. Johnson’s unw |l lingness to
conply with work conditions unarns the union to di spute just cause
or insubordination.” (Union Ex. Mat 83.)

Plaintiff was notified that the Union would not pursue his
grievance to arbitration by |l etter dated February 26, 2002. (Union
Ex. Q) This letter notified Plaintiff of his right to appeal the
Union’s decision. (ld.) Plaintiff appeal ed the Union’s decision
and the Appeals Commttee of the Union’s Executive Board held a
hearing on his appeal on March 11, 2002, at which he was given the
opportunity to present his side of the dispute. (Union Ex. A at
179-80, Union Ex. R) The Appeals Conmttee of the Union’s
Executive Board is made up of nenbers of the Union’s Executive
Board. Uni on enpl oyees, such as Fields and Fisher, do not serve on
the Appeals Commttee. (Pl. Ex. C at 43, Hosp. Ex. Q at 17-18.)
The Appeals Conm ttee upheld the decision not to take Plaintiff’s
grievance to arbitration and infornmed Plaintiff of its decision by
| etter dated March 13, 2002. (Union Ex. A at 188-189, Union EX.

S.) The Union’s letter stated that “[i]t is the unani nous belief



of the nenbers of the Appeals Conmttee that, based on the
avai |l abl e evidence, an arbitration on your behalf could not be
won.” (Union Ex. S.)
I'1. STANDARD FOR SUMVARY JUDGVENT

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed. R Cv. P. 56(c). An issue
is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under
governing law. |d.

A party seeking summary judgnent always bears the initial
responsibility for informng the district court of the basis for
its notion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmateria

fact. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’s case.” 1d.

at 325. After the noving party has net its initial burden, “the
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adverse party’ s response, by affidavits or otherw se as provided in
this rule, nust set forth specific facts showng that there is a
genui ne issue for trial.” Fed. R GCv. P. 56(e). That is, sumary
judgnent is appropriate if the non-noving party fails to rebut by
meki ng a factual showi ng “sufficient to establish the existence of
an el enent essential to that party’s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U. S. at 322.
“Specul ation, conclusory allegations, and nere denials are
insufficient to rai se genuine i ssues of material fact.” Boykins v.

Lucent Technologies, Inc., 78 F. Supp. 2d 402, 407 (E.D. Pa. 2000).

I ndeed, evidence introduced to defeat or support a notion for
summary judgnent nust be capable of being adm ssible at trial

Callahan v. AEV, Inc., 182 F.3d 237, 252 n. 11 (3d Gr. 1999)(citing

Petruzzi's | GA Supernmarkets, Inc. v. Darling-Del aware Co., 998 F. 2d

1224, 1234 n. 9 (3d Cir. 1993)).
I11. DI SCUSSI ON

Plaintiff’s Amended Conpl aint alleges both that the Hospital
violated the CBA and that the Union breached its duty of fair
representation. An enpl oyee who proves both that his enployer
viol ated the | abor agreenent and that his union breached its duty
of fair representation “nmay be entitled to recover damages from

both the union and the enployer.” Vavro v. Gem ni Food Markets,

Inc., 39 F. Supp. 2d 553, 561 (E.D. Pa. 1991) (citing Bowen V.

United States Postal Service, 459 U S. 212, 218 (1983); Vaca V.
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Sipes, 386 U S. 171 (1967)). Suits in which an enpl oyee brings
concurrent causes of action against a union and an enpl oyer are
referred to as “hybrid” lawsuits. [d. In hybrid suits, the causes
of action are “inextricably interdependent” and a plaintiff nust
prove his clainms against both parties in order to recover from

either. DelCostello v. International Brotherhood of Teansters, 462

U S 151, 164-65 (1983) (“To prevail against either the conpany or
the Union, ... [enployee-plaintiffs] nmust not only show that their
di scharge was contrary to the contract but nust also carry the
burden of denonstrating a breach of duty by the Union.") (quotation
omtted).

A. Duty of Fair Representation

In order to prove that a union has breached its duty of fair

representation, a plaintiff nust prove that the union's conduct “is

arbitrary, discrimnatory, or in bad faith.” Vaca v. Sipes, 386 at

190. In the context of a grievance procedure, the plaintiff nust
show bad faith or arbitrary conduct on the part of the union:

In the context of a grievance proceeding, the
rule is that a union may not arbitrarily
ignore a neritorious grievance or process it
in perfunctory fashion. Wile the application
of the "perfunctory" standard has proven
difficult over time, we have recently nmade
clear that whatever it nmay nean in other
ci rcunst ances, nere ineptitude or negligence
in the presentation of a grievance by a union
has al nost uniformy been rejected as the type
of conduct intended to be included wthin the
term “perfunctory.” Wiat is required is a
showing of actual bad faith or arbitrary
conduct. The fact that trained counsel would

12



have avoi ded the error or pursued a different
strategy i s not enough.

Riley v. Letter Carriers Local No. 380, 668 F.2d 224, 228 (3d Cir.

1981) (citations omtted). “A union's actions are arbitrary ‘only
if, inlight of the factual and | egal |andscape at the tinme of the
union's actions, the union's behavior is so far outside a w de

range of reasonabl eness as to be irrational. Schnei der v. Stokes

Vacuum Inc., G v.A No. 94-0282, 1994 W. 698226, at *3 (E. D. Pa.

Dec. 7, 1994) (citing Air Line Pilots Ass'n, Int'l v. ONeill, 499

US. 65 67 (1991)). A union’s refusal to take a conplaint to

arbitration, by itself, “does not establish breach of duty, even if

the nmenber’s claim was neritorious.” Findley v. Jones Mbtor
Freight, 639 F.2d 953, 958 (3d Cir. 1981). Mor eover, “nere

negl i gence or poor judgnent on the part of a | abor union does not
suffice to support a claimof unfair representation.” Connor V.

Crow ey Anerican Transport, Inc., Cv.A No. 92-5334, 1994 W. 59365,

at *6 (E.D. Pa. Feb. 25, 1994) (citations omtted).

Plaintiff asserts that the Union breached its duty of fair
representation by failing to pursue his grievances regarding his
suspensi ons on Decenber 17 and 31, 2001 and his termination to
arbitration. Plaintiff does not assert a claimagainst the Union
in connection with his Novenber 13, 2001 suspensi on.

There is no evidence on the record of these Mdtions that
Plaintiff asked the Union to pursue his grievance regarding his

Decenber 17 and 31, 2001 suspensions to arbitration. Accordingly,
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the Court cannot find that the Union's failure to arbitrate
Plaintiff’s grievance wth respect to these suspensions was
arbitrary, discrimnatory or in bad faith. Defendants’ Mtions for
Summary Judgnent are, therefore, granted with respect to the
Union’'s failure to arbitrate Plaintiff’s grievance with respect to
hi s Decenber 17 and 31, 2001 suspensi ons.

Plaintiff does not argue that the Union’s failure to arbitrate
his grievance over his term nation was discrimnatory. He nust,
therefore, establish that his term nation was either arbitrary or
in bad faith. Defendants argue that the Union’s decision not to
arbitrate Plaintiff’s termnation was not arbitrary under the
circunstances. The record before the Court shows that the Union
was aware of the followi ng facts when it decided not to arbitrate
Plaintiff’s grievance over his term nation.

The Union was aware that, prior to Plaintiff’s Novenber 13,
2001 suspension, Plaintiff had been suspended for insubordination
on three previous occasions, and had received final witten
warni ngs that a future act of insubordination would result in his
termnation. (Union Exs. B, Cand D.) Viewing the record in the
I ight nost favorable to Plaintiff, he was suspended on Novenber 13,
2001 for refusing to assign a kitchen order to a co-worker. (Union
Ex. Aat 75.) The Union worked with the Hospital to have Plaintiff
reinstated if he signed a Menorandum of Agreenent. (Hospital EX.

| at 39-40, Hospital Ex. AT 8-9.) Plaintiff refused to sign the
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Menor andum of Agreenent. (Union Ex. A at 109.) The Hospital
agreed to reinstate Plaintiff on Novenber 29, 2001, provided he
conplied with certain conditions of reinstatenent. (Union Ex. A at
109, 121-22, 129, Hospital Ex. J-2 at 6, Hospital Ex. D Y 9,
Hospital Ex. D-4.) When Plaintiff failed to conply with those
conditions, the Hospital net with the Plaintiff and the Union and
extended the time for his conpliance twice, before finally
termnating him for failure to conply on January 28, 2002.
(Hospital Exs. A Y 15-19, A-8, A9, D5 D7, Union Ex. A at 153-
56.) The Union filed two grievances with respect to Plaintiff’s
termnation and represented Plaintiff at a Third Step Gievance
Hearing, taking the position that his term nation was unjustifi ed.
(Hospital Ex. A-9, Union Ex. O) Plaintiff has not challenged the
quality of the Union’s representation at that Hearing.

After Plaintiff’s grievance was deni ed, the Uni on deci ded not
to arbitrate due to Plaintiff’s failure to conply with the
conditions of his reinstatenent. (Union Ex. Mat 83.) Plaintiff
does not dispute that he failed to conply with the conditions
inposed on his reinstatenent by the Hospital and, in fact,
mai ntains, to date, that those conditions were unreasonable.
Plaintiff appealed the Union’s decision not to arbitrate to the
Uni on’s Executive Board Appeals Commttee, where it was heard by
Uni on nenbers, and the Commttee turned down his appeal. (Union

Ex. A at 179-80, 188-89, Union Ex. S.) The Appeals Conmittee

15



informed Plaintiff that, “[i]t is the wunaninous belief of the
menbers of the Appeals Commttee that, based on the available
evi dence, an arbitration on your behalf could not be won.” (Union
Ex. S.) Plaintiff has submtted no evidence that the Union’s
decision not to arbitrate his termnation “was so far outside a
wi de range of reasonableness as to be irrational,” given his
history of insubordination and refusal to conply wth the
conditions of his reinstatenent. Schneider, 1994 W. 698226, at *3.
Accordingly, there are no genuine issues of material fact wth
regard to the reasonabl eness of the Union’ s decision not to pursue
Plaintiff’s grievance over his termnation to arbitration.
Plaintiff argues that the Mdtions for Summary Judgnent shoul d
be deni ed because the Union nade its decision not to arbitrate his
grievance in bad faith. Plaintiff maintains that the Union acted
inretaliation for the charges he filed against the Union with the
NLRB and because of personal hostility against himon the part of
certain Union enployees. There is evidence that Union organizer
Fields, who nmade the initial determnation that Plaintiff’s
grievances shoul d not be arbitrated, was aware that he had filed a
charge against the Union with the NLRB. (Pl. Ex. C at 44-45, Pl
Exs. G1 - C3.) Plaintiff clainms that Union organizer Fields,
Union representative Cunningham and Union organizer Fisher
harbored feelings of hostility toward him resulting from

confrontations which occurred after his Novenber 13, 2001
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suspension fromthe Hospital. Plaintiff relies on evidence that he
t hr eat ened Cunni ngham and Fields and that he had a | oud argunent
wth Fisher, to establish the existence of personal hostilities
between Plaintiff and the Union officials who nade t he deci si on not
to arbitrate his grievance.

Fields testified about a confrontation she w tnessed between
Plaintiff and Cunningham during which Cunningham believed
Plaintiff threatened his children:

And he says, you know nman, you know, you're
hurting — he was naking reference — you're
meking this bad for yourself because you're
not cooperating.

And Sean said, well, | shouldn't have to
cooperate or sonething along those |ines.

And he said, your job is on the Iline
W’'re trying to get you back to work. You can
grieve it afterwards. And he said, all | was
trying to do was hel p you

And then Sean said sonething about his
kids and he really got upset about it.

And he says, are you threatening ne.

And Sean said, no, |I'’mjust speaking the
facts.

And he said, don't talk about nmny Kids.
They went back and forth.

(PI. Ex. Cat 71-72.) Fields also testified about an incident in
whi ch she believed Plaintiff threatened her:

| forgot how he phrased it, but | asked him
said are you threatening ne. And he said no,

I’mnot threatening you. |I’mjust letting you
know, that if | need you, that | could cone
her e.

(PI. Ex. Cat 114.) Fisher testified about the argunent between

hinself and Pl aintiff:
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Q At any point did you have a heated
argument with M. Johnson?

A | sawit as ny attenpt to intervene. He
cane to the union hall one day |long after he
was term nated, no appointnment, he just cane
and that’s not unconmon, because our nenbers
just pop in at tinmes. Ms. Fields was not
avai l able on that day. The receptionist
called in to our unit to see if anyone was
there, she said it was a nenber from
Jefferson. | said who is the nenber. She
said Sean Johnson.

| already had sonme neetings with Sean
Johnson, so | cane down and talked with him
Sean was extrenely irate when | cane down,
talking extremely 1oud, boisterous. [’'m
trying to calmhimdown, right, and | wasn’t
getting anywhere with him

My question was, Sean, why would you cone
in this building, and raise all this ruckus
when you wouldn’t go to any other buildings
and do that. Sean’s response was |’ma union
menber, | can do whatever | want to do.

I"’mtrying to talk to Sean. This is Sean
no one’s trying to help ne, no one wants to
hear ny side of the story.

| said, Sean, you can’t cut up in here
like that. If you are going to act |ike that,
you have to go outsi de.

Sean didn’t want to hear anything | had to
say. | said, Sean, look, | tried to talk to
you, |’ mgoing back upstairs. He said, go the
hel | back upstairs, you' re no use anyway.

I told him you have to leave this

bui | di ng. He gets nore and nore irate. I
said you walk out or you Il be escorted out.
So, he invites me outside. Il go outside

and you can cone to.

He wal ks outside and goes about three
buil dings down the street and start [sic]
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yelling profanities, the Union ain't this,
Henry Nicholas ain't this. You all think
you're big shots because you have big cars
with New Jersey tags on it. I remenber it
like it was yesterday.

| said, Sean, fine, just don’'t cone back

her e. This is not the place to bring that
nonsense. Don't come back in here. Cal |
Li nda, make an appoi ntnent. That’s what |

said at that point.
(PlI. Ex. D at 14-16.) Fisher attended the neeting of the Appeals
Panel in place of Fields. (Pl. Ex. A-4 Y 10-11.) Plaintiff clains
that Fisher sought to turn the Appeal s Panel against him

12. Fisher was the first of us to speak at
the hearing. Fisher acted as though he
had a chip on his shoul der and was trying
to turn the panel against nme by nmaking it
seem as though | was anti-union.
Al though I do not recall word-for-word
what he said, the essence of it was that
all | have done is criticized the Union
and conpl ai ned about what the Union has
not done for ne.

13. During the hearing, Fisher stated several
tinmes that | needed to attend anger
managenent, the enpl oyer was justified in
i nposing a course of anger mnanagenent
therapy upon ne, and the enployer was
justified in disciplining nme for not
attendi ng anger managenent. Furt hernore,
Fi sher repeatedly interrupted as | tried
to explain to the panel what actually
happened and why Jefferson’s treatnent
toward nme was w ong.

14. The Appeals Committee ruled against ne
and decided not to take ny case to
arbitration.
(Pl. Ex. A4 11 12-14.) Plaintiff argues that a jury could

reasonably conclude fromthis evidence that the Union breached its
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duty to fairly represent him by choosing not to arbitrate his
grievance in bad faith. Al though there is evidence on the record
on which a jury could conclude that the Union representatives and
organi zers who had argued wth Johnson, or who knew about his
conplaint to the NLRB, mght have had reason to be personally
hostile to him there is no evidence on the record of these Mtions
that the Union’s Appeals Commttee, which nmade the final decision
not to arbitrate Plaintiff’s grievances, nmade its decision in bad
faith, or was even aware of the conflicts between Plaintiff and
Cunni ngham Fi el ds and Fi sher.

Consequently, Plaintiff has failed to establish the existence
of a genuine issue of material fact with regard to the exi stence of
bad faith on the part of the Unionin its decision not to arbitrate
his grievance over his termnation. Def endants’ Mbdtions for
Summary Judgnent are, therefore, granted wth respect to
Plaintiff’s claim that the Union breached its duty of fair
representation

B. Breach of the Collective Bargaining Agreenment

The Hospital has noved for summary judgnment on Plaintiff’s
claim pursuant to Section 301, that it breached the CBA by first
suspendi ng and then termnating him Plaintiff cannot maintain his
Section 301 action against the Hospital unless he has first
established that the Union breached its duty of fair

representation. Teansters Local 391 v. Terry, 494 U S. 558, 564
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(1990) (“an enpl oyee normally cannot bring a 8 301 action agai nst
an enpl oyer unl ess he can show that the union breached its duty of
fair representation in its handling of his grievance.”). Since
Def endant s’ Motions for Summary Judgnent wth respect to
Plaintiffs” claim that the Union breached its duty of fair
representation are granted, the Court nust also grant the
Hospital’s Mdtion for Summary Judgnment with respect to Plaintiff’s

claim that the Hospital breached the CBA See Black v.

Ryder/P.1.E. Nationwde, Inc., 930 F.3d 505, 510 (6th G r. 1991)

(“when the union cannot be held liable for unfair representation,
of course, the enployer cannot be held liable for breach of the

coll ective bargaining agreenent.”) (citing H nes v. Anchor Mbtor

Freight, Inc., 424 U S. 554, 570-72 (1976)). Accordi ngly, the

Hospital’s Motion for Sunmary Judgnment on Plaintiff’s Section 301
claimis granted.

An appropriate order follows.

21



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SEAN JOHNSON : CIVIL ACTI ON
V.

THOVAS JEFFERSON UNI VERSI TY
HOSPI TAL, ET AL. : NO. 02-7303

ORDER
AND NOW this 1st day of October, 2003, in consideration of
the Mtions for Sunmary Judgnent filed by Thomas Jefferson
Uni versity Hospital (Docket No. 27) and National Union of Hospital
and Heal t hcare Enpl oyees District 1199C (Docket No. 28), the papers
filed in support thereof, Plaintiff’s response thereto, and the
oral argunment held on the Mtions on Septenber 22, 2003, IT IS
HEREBY ORDERED as f ol | ows:
1. Thomas Jefferson University Hospital’s Mtion for Leave
to File a Reply Brief (Docket No. 38) is GRANTED.
2. Thomas Jefferson University Hospital’s Mdtion for Sunmary
Judgnent (Docket No. 27) is GRANTED.
3. Judgenent is entered on behalf of Thonmas Jefferson
Uni versity Hospital and against Plaintiff.
4. National Union of Hospital and Healthcare Enployees
District 1199C s Mdtion for Summary Judgnent (Docket No.
28) is GRANTED.
5. Judgenent is entered on behalf of National Union of

Hospital and Healthcare Enployees District 1199C and



6.

against Plaintiff.

The d erk of Courts shal

pur poses.

CLOSE this case for statistica

BY THE COURT:

John R Padova, J.



