IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALFRED TESTA, JR : CIVIL ACTI ON
and KATHRYN H. TESTA :

V.

CI TY OF PH LADELPHI A and

JOHN F. STREET, MAYCR, in his

O ficial and Individual capacities :

and STEPHANI E FRANKLI N- SUBER i n

her O ficial and Individual ;

capacities : NO. 00-3890

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Cct ober 8, 2003

Plaintiffs Alfred Testa, Jr., (“Testa”) and Kathryn H Testa
(“Ms. Testa”) filed an action against the Cty of Phil adel phia,,
its Mayor, John Street (“Mayor”), and his fornmer Chief of Staff,
St ephani e Frankl i n- Suber (“Franklin-Suber”) for alleged civil
rights violations under the Civil Rights Act, 42 U S.C. § 1983
and pendant state | aw defamation cl ai ns agai nst Frankl i n- Suber.
Defendants’ notion to dism ss the conplaint was granted in part
and denied in part. Defendants’ notion for sunmary judgnment was
al so subsequently granted in part in favor of Mayor Street who is
no longer a party to this action. Summary judgnent is now
granted in favor of Franklin-Suber on the remaining clains of

def amati on and | oss of consortium



. FACTS

Testa was Aviation Director for the Gty of Phil adel phia
from 1999 until March 13, 2000. As Aviation Director, he
managed Phil adel phia International Airport (“PlIA’) operations.

On February 23, 2000, he testified at a budget hearing before the
Phi | adel phia Gty Council. In answer to questions from counci
menbers, Testa criticized the Cty policy that gave control over
airport parking lots to the Parking Authority, rather than the
Airport Authority. Testa also criticized the Parking Authority’s
managenent of the lots. City enployees in close contact with the
Mayor were present at the Council hearing.

Approxi mately two weeks after his Gty Council testinony,
Testa was sumoned to neet wi th Franklin-Suber, then the Mayor’s
Chief of Staff, on Sunday, March 12 at 5:00 p.m, in her office.
Frankl i n- Suber told Testa the Mayor wanted his resignation
i medi ately. Testa agreed to resign in exchange for a favorable
severance package, but Franklin-Suber responded that the Myor
wanted his resignation inmmediately. She threatened to have him
escorted fromthe office imediately and barred fromPIA  Testa
said he needed to speak with his wife and left.

The follow ng day, Testa went to work as usual. At noon,
Frankl i n- Suber tel ephoned Testa and agai n demanded hi s
resignation. Testa refused to resign without an agreenent on a
severance package, and Franklin-Suber told himthings “would

becone nasty.”



Testa began drafting a letter to Franklin-Suber; at 1:45
p.m, before he could have the letter delivered, a group of
police officers and City officials arrived at Testa's office.

The group included Police Lt. Richard Ross of the Mayor’s
security detail, several other police officers, the head of PIA
security, and Shawn Fordham Franklin-Suber’s special assistant.
Fordham delivered a letter from Franklin-Suber telling Testa
that, if he did not resign by 1:30 p.m, he would be fired and
escorted fromhis office by police officers before 2:.00 p.m The
letter included the statenent, “Let nme enphasize that the

i mredi at e subm ssion of your resignation will, in nmy opinion,
prove to be in your personal and professional best interests.”

Testa requested nore tine to collect his personal effects,
but when the request was relayed to Franklin-Suber, it was
deni ed. Phil adel phia police officers in plain clothes escorted
Testa fromhis office at approximately 2:00 p. m

Shortly thereafter, Franklin-Suber stated to reporters in
reference to Testa, “when soneone indicates that they' re going to
cause trouble and create a disruption, it’s inportant - when it’s
a situation, in a location like an airport - that you take
appropriate neasures.” One week later, again referring to Testa,
Frankl i n- Suber told reporters “Wen soneone appears to be acting
irrationally, especially with an airport and the security

concerns, you have to worry about sabotage.”



I'1. DI SCUSSI ON
A. Standard of Review
Summary judgnent is appropriate only if there are no genui ne
i ssues of material fact and evidence establishes the noving party

is entitled to judgnent as a matter of law. See Celotex Corp. V.

Catrett, 477 U. S. 317, 322-23 (1986). A defendant noving for
summary judgnment bears the initial burden of denonstrating there
are no facts supporting the plaintiff’s claim then the plaintiff
must introduce specific, affirmative evidence showng there is a
genui ne issue of material fact. See id. at 322-24. A genuine
issue of material fact exists when “the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.”

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). The

non- novant nust present evidence to support each elenent of its

case for which it bears the burden at trial. See Mat sushita

El ec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 585-86

(1986). The court nust draw all justifiable inferences in the
non-novant’s favor. See id. at 255.

B. Counts VII and VIII (Defamation)

Testa asserts common | aw defanati on cl ai ns agai nst Franklin-
Suber in her individual capacity for her conmments after his
di sm ssal . Franklin-Suber contests that her statenents and acts

were defamatory and seeks absolute and qualified i nmunity.



I n Pennsyl vania, “high public officials are exenpted by the
doctrine of absolute privilege fromall civil suits for danages
arising out of false defamatory statenents and even from
statenents notivated by malice, provided the statenents are made
in the course of the scope of the high official’s authority or

within his or her jurisdiction.” Factor v. Goode, 612 A 2d 591,

593 (Pa. Conmw. Ct. 1992), appeal denied, 624 A 2d 112 (Pa.

1993); see also Matta v. Burton, 721 A 2d 1164, 1166 (Pa. Commw.

C. 1998). “The defense of privilege in cases of defamation
‘rests upon the ... idea, that conduct which otherw se woul d be
actionable is to escape liability because the defendant is acting
in furtherance of some interest of social inportance, which is
entitled to protection even at the expense of unconpensated harm

to the plaintiff’s reputation.”” Mntgonery v. Phil adel phia, 140

A 2d 100, 102 (Pa. 1958)(quoti ng DeaN PrRosSer, TorTs at 607 (2d ed.
1955)). It should be enphasi zed that the purpose of inmunity is
not to protect the public official, but to benefit the public by
protecting its right to full disclosure of the facts and conduct

of government business. Appel v. Twp. of Warwi ck, 828 A. 2d 469,

474 (Pa. Commw. Ct. 2003).

To qualify for absolute imunity, Franklin-Suber “nust
establish that: (1) [s]he is a ‘high public official;’ and (2)
the allegedly defamatory statenments were nade while [s]he was

acting within the scope of [her] authority.” Pickering v.

Sacavage, 642 A 2d 555, 558 (Pa. Commw. Ct. 1994)(citing
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Mont gonery). The determ nation of whether a particul ar

i ndividual qualifies as a high public official is determ ned on a
case-by-case basis. Mitta, 721 A 2d at 1166. The inquiry has
generally focused on the nature of the official’s duties, the

i nportance of the office, and whether it has policynaking

functi ons. Id.; see also Montgonery, 140 A 2d at 105; Pickering,

642 A 2d at 558; Rok v. Flaherty, 527 A 2d 211, 212 (Pa. Commw.

Ct. 1987).

In Durhamv. MElynn, 772 A 2d 68 (Pa. 2001), the

Pennsyl vani a Suprene Court expanded the doctrine of high public
official imunity.! At issue in Durham was whet her high public
official imunity should be extended to an assistant district
attorney; district attorneys were already entitled to such

imunity. See e.qg., MCormck v. Specter, 275 A 2d 688 (Pa.

Super. C. 1971). Plaintiff Durham asserted that assistant
district attorneys had no policymaking ability; they could not be
hi gh public officials because they sinply served at the will of
their enployer. The Suprene Court enphasized that policymaking
ability is not the sole factor in determ ning whether inmmunity
shoul d be granted; it is “the public interest in seeing that the
official not be inpeded in the perfornmance of inportant duties

that is pivotal.” Durham 772 A 2d at 70. The Suprene Court

Previously, absolute immunity had been applied only to
el ected officials with one exception. See Mntgonery v.
Phi | adel phia, 140 A 2d 100 (Pa. 1958) (extendi ng high public
official inmmunity to a city architect).
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concl uded that assistant district attorneys are essential to
district attorneys in “fulfilling responsibilities of their high
public offices...carrying out the prosecutorial function” and
entitled to the sane inmmunity. See id.

Frankl i n- Suber asserts that as the Chief of Staff to the
Mayor of Phil adel phia, she was the “second nost inportant person
in Cty governnent,” and should be granted high public official
status. Franklin-Suber was not an elected official and the
position of Chief of Staff is not provided for in the Cty
Charter. The Mayor appoi nted Franklin-Suber as his Chief of
Staff to inplenent his initiatives and oversee the operations of
Cty governnent. She answered directly to the Mayor who
del egated her broad authority to speak on his behalf and create
specific policies to inplenent his broad goals. As the Mayor
hi nsel f st at ed:

St ephani e Frankl i n- Suber was the nost inportant person in

t he governnent during that period of tine other than the

Mayor. She’s a person who had discretion to speak for the

Mayor. She...in many instances, when | was either

unavail able for a variety of different reasons, she spoke

for the Mayor. She was the Chief of Staff of this

governnent....The Chief of Staff in this form-—in this

City...speaks for the Mayor. W don’t -— the Charter

doesn’t sort of lay all this out.

Street Dep. Trans. (Def. Ex. A at 110-111
Frankl i n- Suber has presented evidence sufficient to find she

was then essential to the Mayor in fulfilling responsibilities of

his high public office. See Durham 772 A.2d at 70. In light of

t he Pennsyl vani a Suprene Court’s reasoning in Durham Franklin-
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Suber, as Chief of Staff and “second in command,” is entitled to
hi gh public official status.

The next inquiry is whether Franklin-Suber’s acts and
statenents were wthin the scope of her authority. Pickering,
642 A . 2d at 558. “[T]he privilege nust be limted to those
statenents and actions which are in fact ‘closely related” to the

performance of those official duties.” Msley v. Cbserver

Publ i shing Co., 619 A 2d 343, 346 (Pa. Super. C. 1993)(quoting

McCorm ck, 275 A . 2d at 689). In determ ning whether statenents
are protected, courts have anal yzed the extent to which the
officials’ statenments or actions are related to their official
duties. Pennsylvania courts have held that a public official’s
statenents to the press explaining governnental actions are

protected by the absolute privilege. See e.qg., Factor, 612 A 2d

at 593; McCormck, 275 A 2d at 689.

Plaintiffs, asserting that Ms. Franklin-Huber was acting
out side the scope of her authority and official duties in sending
police officers to escort M. Testa fromhis office and nmaki ng
statenents to the press regarding his resignation, cite MK bben

v. Schnotzer, 700 A 3d 484 (Pa. Super. Ct. 1997) and Rok v.

Fl aherty, 527 A 2d 211 (Pa. Super. C. 1987). In MKibben, the
court held that a mayor “was engaged in the course of her duties
and within the scope of her authority when she suspended [the
acting chief] and issued a [press release] regarding his

suspension [in which she stated the acting chief was being
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suspended for insubordination, assault and battery, and conduct
unbecom ng of an officer].” MKibben, 700 A 3d at 491. After

t he borough council unaninously reinstated the acting chief, the
mayor told a reporter that the acting chief had lied. [d. at
487. The court held that the mayor was “acting well outside the
course of her duties and scope of her authority when she

sl andered [the acting chief] outside of the courtroom” she was
acting as a private citizen at that point. |[d. at 492.

Simlarly, in Rok v. Flaherty, the court held that comments a

city conptroller nmade to the press after termnating a city
contractor were not covered by the absolute immunity privil ege
because they were outside the scope of his official duties. Rok

v. Flaherty, 527 A 2d 211 (Pa. Super. C. 1987).

Frankl i n- Suber’ s actions regarding Testa s resignation and
coments to the nedia thereafter may have been excessive or
unfair, but they did fall within the scope of her duties and are
subject to absolute immunity. Having Testa escorted fromthe PI A
was part of Franklin-Suber’s duty to follow the Mayor’s directive
to termnate Testa s enploynent. She then nade a statenent to
the press that she ordered the police escort because “when
soneone indicates that they' re going to cause trouble and create
a disruption, it’'s inportant — when it’s a situation, in a
| ocation like an airport — that you take appropriate neasures.”

A newspaper article reported, “She said Testa agreed to resign

Sunday but ‘got his |awers on the phone and deci ded he was not
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going to cooperate, so we escorted himout. He was not |ed out,

and he was not handcuffed.” Conpl. Ex. D, Philadel phia |Inquirer,

March 14, 2000. These coments were not outside the scope of
Frankl i n- Suber’s authority. Her duties included inform ng the
public of matters pending in her office and overseeing
conmmuni cations with the nedia.?

Frankl i n- Suber was publicly criticized for her use of the
police in forcing Testa fromthe airport. Seeking to quell the
criticism she spoke to the nedia again regardi ng Testa

approximately one week later. 1In the second Phil adel phia

Inquirer article, dated March 21, 2000, Franklin-Suber is quoted
as sayi ng: “Wien soneone appears to be acting irrationally,
especially with an airport and the security concerns, you have to
worry about sabotage.” Wiether this statenent falls within the
privilege is a much cl oser question. However, unlike the second
statenent in MKi bben, where the court found that the mayor was
speaking as a private citizen, Franklin-Suber was still acting in

her capacity as the Chief-of-Staff to the Mayor. The absol ute

2 The Chief of Staff acts as a trusted advisor to the
Mayor and participates in the decision-nmaking process
at the highest levels of Cty governnment. The Chief of
Staff functions as the Mayor’s representative and
desi gnat ed spokesperson within the adm ni strati on-and
often to the nmedia and general public—-wth respect to a
w de variety of the Mayor’s activities, duties and
responsibilities, and is placed in charge of
adm ni stration managenent and staffing.

Def endants’ (bjections and Answers to Interrogatories, Ans. To
I nterrog. 6.
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immunity privilege applies to this statenent as well. As a high
public official at the tinme of the conduct, even if Franklin-
Suber’s actions were arguably defamatory and the statenents were
false, she is entitled to summary judgnent on Counts VIl and
VI,

C. Count X (Loss of Consortium

“Aloss of consortiumclaimis derivative to the spouse’s

tort claim” Hepps v. General Anerican Life Ins., No. Cv. A

95-5508, 1998 W. 564497, at *7 (E.D.P.A 1998) (Shapiro, J.).
Because summary judgnent will be granted on the defamation
clainms, the |loss of consortiumclaimalso fails.
CONCLUSI ON

Frankl i n- Suber’s notion for summary judgnment will be
granted. As forner Chief of Staff for the Mayor, she is entitled
to absolute imunity for statenents, even fal se statenents, made
within the scope of her authority. Her statenents to the nedia
regarding Testa were also within the scope of her authority for
whi ch she was entitled to high public official absolute

immunity.® An appropriate Order follows.

3Havi ng found high public official absolute inmunity, the
court will not discuss qualified inmmunity or Pennsylvania' s
Political Subdivision Tort C ains Act.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALFRED TESTA, JR : CIVIL ACTI ON
and KATHRYN H. TESTA :

V.

CI TY OF PH LADELPHI A and

JOHN F. STREET, MAYCR, in his

O ficial and Individual capacities :

and STEPHANI E FRANKLI N- SUBER i n

her O ficial and Individual ;

capacities : NO. 00-3890

ORDER

AND NOW this day of October, 2003, it is hereby
ORDERED t hat defendant Stephani e Franklin-Suber’s Mtion for
Summary Judgnent (# 31) on counts VII, VIII and X of plaintiffs’
anmended conpl ai nt i s GRANTED.

S. J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALFRED TESTA, JR : CIVIL ACTI ON
and KATHRYN H. TESTA :

V.

CI TY OF PH LADELPHI A and

JOHN F. STREET, MAYCR, in his :

O ficial and Individual capacities :

and STEPHANI E FRANKLI N- SUBER i n

her O ficial and Individual ;

capacities : NO. 00-3890

ORDER

AND NOW this _ day of QOctober, 2003, all issues being
di sposed of in this action, it is ORDERED that:

1. Judgnent is entered against plaintiffs Alfred Testa and
Kat hryn Test a.

2. Judgnent is entered in favor of defendant Stephanie
Frankl i n- Suber .

3. The clerk is directed to mark this case cl osed.

S.J.

-13-



