IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

RONALD ZAPPAN, : ClVIL ACTI ON
Pl aintiff :

V.

PENNSYLVANI A BOARD OF
PROBATI ON AND PAROLE
W LLI AM WARD, JANMES ROBI NSON
GARY SCI CCH TANO, EDWARD
JONES, and VERONI CA THOVAS :
Def endant s : NO. 00- 1409

VEMORANDUM AND ORDER

McLaughlin, J. Novenmber |, 2002

The plaintiff, Ronald Zappan, alleges that he was
retaliated agai nst by the Pennsyl vania Board of Probation and
Parole (“the Board”) because he woul d not assist the defendants
in discrimnating and retaliating against African Anerican
enpl oyees.

Currently pending before the Court is the notion for
sunmary judgrment of all the defendants except Veronica Thonmms.!?
The Court grants summary judgnent for the defendants.

M . Zappan alleges that his direct supervisor, Wllie

E. Jones, made discipline requests of M. Zappan that

! The summary judgnent notion was filed on behalf of all the
def endant s except Veronica Thomas. When the Court refers to “the
defendants” in this decision, it refers to all the defendants
except Veroni ca Thonas.



di scrim nated agai nst African Anerican subordinates.? In counts
one, six, and seven of his anended conplaint, M. Zappan cl ains
that he was retaliated against in violation of Title VII, 42
US C 8§ 2000e, et seq. (“Title VI1”), the First Amendnent, and
t he Pennsyl vani a Human Ri ghts Act, 43 Pa. Cons. Stat. Ann. 8§ 955
(“PHRA"), because he conpl ai ned about the requests to M. Jones,
Gary Sci cchitano, Janes Robi nson, and Veronica Thomas. Because
M . Zappan cannot establish a prina facie case for his Title VII
and First Amendnent clainms and because he cannot show he was
discrimnated against in a way that allows liability to be
i nposed on individuals under the PHRA, these three clains fail.

In count three of his Amended Conplaint, the plaintiff
al l eges that he was disciplined without being afforded procedural
due process. This claimfails because the essential requirenents
of due process were conplied with when M. Zappan was di sciplined
as M. Zappan was given notice and an opportunity to respond.

M . Zappan alleges in count five of his Amended
Conpl ai nt that he was deni ed equal protection, but he cannot show
he was treated differently than other simlarly situated
individuals. This claim therefore, also fails.

Count two of the plaintiff’s Arended Conpl ai nt cl ains

that he was discrimnated against in violation of the Age

2 The plaintiff’s anended conplaint referred to M. Jones
as “Edward Jones,” but it appears that M. Jones’s nane is
“Wllie E. Jones.”



Discrimnation in Enploynent Act, 29 U S . C. 8§ 621, et seq.
(“ADEA”"), but this claimwas dismssed inits entirety on Cctober
2, 2001.

Finally, the plaintiff concedes that there was not a
substantive due process violation as alleged in count four of his

Amended Conpl ai nt .

| . BACKGROUND

A.  The Undi sputed Facts

The Pennsyl vani a Board of Probation and Parol e’ s
operations are divided into three regions - Eastern, Central, and
Western.® Each region is divided into districts. There is a

district director in charge of each district. Def. Facts Ex. 7.4

3 In deciding a nmotion for summary judgnent, the Court nust
view the facts in the light nost favorable to the non-noving
party. Josey v. John R Hollingsworth Corp., 996 F.2d 632, 637
(3d Cr. 1993). A notion for summary judgnent shall be granted
where all of the evidence denponstrates “that there is no genuine
issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law.” Fed. R Cv. P.
56(c). The noving party has the initial burden of denonstrating
that no genuine issue of material fact exists. Once the noving
party has satisfied this requirenent, the non-noving party nust
present evidence that there is a genuine issue of material fact.
The non-noving party may not sinply rest on the pleadings, but
must go beyond the pleadings in presenting evidence of a dispute
of fact. Celotex Corp. v. Catrett, 477 U S. 317, 323-24 (1986).

* Hereinafter, Exhibits to Defendants’ Statenent of
Uncontested Material Facts in Support of Their Mtion for Parti al
Summary Judgnent will be | abeled “Def. Facts Ex.” followed by the
exhi bit nunber and page nunber. The Exhibits to Plaintiff’s
Menor andum of Law in Qpposition to Defendants’ Mdtion for Summary
Judgnent will be | abeled “Pl. Ex.” followed by the exhibit nunber
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The events in this case occurred in the Phil adel phi a
District of the Eastern Region. This district is divided into
three divisions - South, Northeast, and Northwest. A Deputy
District Director nanages each division. Each division consists
of units managed by Parol e Supervisors. Parole Agents and
clerical staff work in each unit. Def. Facts Ex. 7.

The plaintiff, Ronald Zappan, began working for the
Board in January 1972 as a Parole Agent. In 1985, the Board
pronoted M. Zappan to Parole Supervisor. In April 1990, the
Board pronoted M. Zappan to Deputy District Director. 1In his
role as the Philadel phia District’s Deputy Director, M. Zappan
managed the South Division. Def. Facts Ex. 6, at 190-92.

In March 1995, WIllie E. Jones was pronoted by the
Board to All entown Deputy District Director. M. Zappan and
ot hers chal |l enged the sel ection procedure used by the Board by
filing an appeal with the State Cvil Service Commssion. In
June 1996, the Conm ssion found the procedure used to pronote M.
Jones inproper, and the Al entown Deputy District Director
position was vacated. Def. Facts Ex. 5; Def. Facts Ex. 11

In April 1997, M. Jones was selected to be the

and page nunber. The Exhibits to Defendants’ Menorandum of Law
in Support of Their Mtion for Sunmary Judgnent will be | abel ed
“Def. Ex.” followed by the exhibit |letter and page nunber.
References to the transcript fromthe October 4, 2002 oral
argunment on this notion are indicated as "Tr." followed by the
transcript's page nunber.



Phi | adel phia District Director.® This selection nade M. Jones
the plaintiff’s direct supervisor. M. Jones and M. Zappan are
both white males. Def. Facts Ex. 6, at 6, 23. 191, Def. Facts
Ex. 7.

On June 4, 1997, M. Jones assigned six Pardon Board
i nvestigations to each of the three Phil adel phia Deputy District
Directors, including M. Zappan. These investigations were to be
conpleted by July 10, 1997. M. Zappan's division did not
conplete all of the investigations by the July 10, 1997 deadline
or by several extended deadlines. Def. Facts Ex. 22; Def. Facts
Ex. 24.

There was a unit in M. Zappan' s division responsible
for opening Parole Re-entry Program ("PREP') cases. |In the fall
of 1997, there was a backl og of PREP cases. M. Jones assigned
nmore clerical staff to M. Zappan’s unit to assist with the
backl og of cases. At sone point, the backlog was elim nated, but
by February 1998, there was anot her backl og of cases. Def. Facts
Ex. 23; Def. Facts Ex. 27, at 25.

In early February 1998, M. Jones asked M. Zappan to
di sci pli ne subordinates that were not doing their job. M.

Zappan thought that M. Jones’s intentions were “to term nate

> The State G vil Service Conm ssion adninistered an
objective test to fifteen candi dates before filling the
Phi | adel phia District Director position. M. Zappan took the
obj ective test and received the | owest score of the individuals
taking the test. Def. Facts Ex. 20.
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enpl oyees that were not neeting up to the standards of the
Board.” Def. Facts Ex. 9, at 14. M. Zappan testified that M.

Jones made “a general statenment [that] the individuals were not

doing their jobs.” According to M. Zappan, M. Jones “was sick
and tired of poor work performance and . . . his plans were to
termnate [these individuals].” Def. Facts Ex. 9, at 19.

M. Jones and M. Zappan were scheduled to neet with
certain enployees who M. Jones believed were not doing their
job. According to M. Zappan, M. Jones “nentioned . . . only .

Darryl Rankin at that point, and the other individuals that
weren't doing their jobs.” Def. Facts Ex. 9, at 19-20.

M . Zappan believed “that the individuals that
[M. Jones] was alluding to [in the discipline requests], had
taken suits against the Board.” Def. Facts Ex. 9, at 20. M.
Zappan testified that he and M. Jones “had a discussion in
reference to several individuals taking out a suit against the
Board and getting settlenents.” Def. Facts Ex. 9, at 15.
According to M. Zappan, M. Jones’s response was “l don't give a
dam what they got, if they' re not doing their job, I'’mgoing to
have themtermnated.” Def. Facts Ex. 9, at 20. Before this
conversation, M. Jones was unaware of any discrimnation suits
or settlenents between a group of African Anerican agents and the
Board. Def. Facts Ex. 4, at 14-15.

According to M. Zappan, although M. Jones only



mentioned M. Rankin by name, M. Zappan thought that the
i ndividuals to whom M. Jones was alluding to with his discipline
request were Henry Watkins, Howhu Self, and Darryl Rankin.
These individuals were African Anerican enpl oyees working in M.
Zappan’s division. M. Watkins and M. Rankin were Parol e
Supervisors, and M. Self was a Parole Agent. Def. Facts Ex. 6,
at 127; Def. Facts Ex. 9, at 14-15.

On February 11, 1998, M. Zappan conducted a pre-
di sciplinary conference with M. Watkins.® The conference was to
di scuss M. Watkins reporting late for work on February 6, 1998,
M. Watkins’'s failure to follow certain Board procedures, and M.
Watkins's failure to “keep adequate controls or assign overdue
Par don Board investigations to his staff for conpletion.” Def.
Facts Ex. 12.

On February 17, 1998, M. Zappan wote M. Jones an
emai | stating that he had recommended a verbal reprimand for M.
Watkins. M. Zappan wote it had “conme to the point for

di scussi on and upgraded disciplinary action regarding this

enpl oyee.” M. Zappan continued stating that, “The Pardon Boards
are still not conpleted and ny perception is that no arrangenents
had been nmade for staff conpletion.” M. Zappan concl uded that,

6 It is not clear whether M. Jones nade discipline
requests of M. Zappan before or after M. Watkin’s pre-
di sciplinary conference. The Court does not resolve this
di spute.



“Thi s borders on insubordination or the fact that the enpl oyees
behavi or continues to be nonchalant in conpleting past and
present directives given to [hin] by nyself or . . . the D strict
Director.” On February 18, 1998, M. Zappan wote M. Jones a
menor andum sunmmari zing the situation with M. Watkins and
recomendi ng a verbal reprimand. The Board gave M. WAtkins a
witten reprimand. Def. Facts Ex. 6, at 306-11; Def. Facts Ex.
12.

M. Jones and M. Zappan al so di scussed the perfornmance
of Hugh Young, a white enployee. M. Jones did not feel that M.
Young was doing his job. After this conversation, M. Jones did
not ask M. Zappan to discipline M. Young. M. Zappan does not
know if M. Jones ever disciplined M. Young. Def. Facts Ex. 9,
at 28-29.

After his conversations with M. Jones regarding
di sci pline for enpl oyees that were not doing their jobs, M.
Zappan had separate conversations with Gary Scicchitano, Director
of the Bureau of Human Resources for the Board; Janes Robi nson
Director of the Ofice of Probation and Parole Services; and
Ver oni ca Thomas, Eastern Regional Director of the Board. Def.
Facts Ex. 6, at 61, 124, 126.

M. Zappan told M. Scicchitano that M. Jones asked
for discipline to be taken against certain individuals. M.

Zappan stated that he thought the discipline mght violate an out



of court settlenent in which the Board stipulated that it would
not discipline these individuals w thout an independent
arbitrator. M. Scicchitano stated that he was not aware of any
prior settlenment. Def. Facts Ex. 6, at 121; Def. Facts Ex. 3, at
85.

M. Zappan asked M. Scicchitano if he could refrain
frominposing the discipline requests of M. Jones that he
t hought were unwarranted. M. Scicchitano told himthat he woul d
have to put any objections to the discipline requests in witing.
Def. Facts Ex. 6, at 121.

M. Zappan told M. Robinson that M. Jones was asking
M. Zappan to “take unwarranted discipline against several
individuals in [his] district.” Def. Facts Ex. 6 at 61. M.
Zappan al so “advised [ M. Robinson] of the fact that there was a
prior out of court settlenent which stipulated that any
di sci pline taken agai nst these individuals would have to have an
i ndependent arbitrator prior to issuing discipline.” Def. Facts
Ex. 6 at 61-62. M. Robinson informed M. Zappan that he was not
aware of the prior settlenent, and that M. Zappan needed to
di scuss any problens wth discipline demands with M. Jones.
Def. Facts Ex. 6, at 62, 124.

During a tel ephone call with Ms. Thomas, M. Zappan
stated that M. Jones’s was making discrimnatory requests that

M. Zappan believed mght violate the prior settlenent. M.



Thomas responded that she was unaware of the prior settlenent.
She told M. Zappan to discuss the matter further with M. Jones
i f he had concerns or needed nore guidance. Def. Facts Ex. 6, at
124, 126.

M . Zappan never had any conversations with the
defendant, WIIliam Ward, Chairman of the Board, regarding the
di sci pline requests of M. Jones. Def. Facts Ex. 6, at 51-56.

On February 23, 1998, M. Jones told M. Zappan that he
shoul d not be late for work. On March 12, 1998, M. Zappan was
45 mnutes late for work because of an accident on Interstate 95
South. He discussed the incident with M. Jones on March 16,
1998. Def. Facts Ex. 9, at 90-95, 99-100.

M. Jones wote a nenorandumto his supervisor, M.
Thomas, regarding the March 16, 1998 neeting he had with M.
Zappan. M. Jones reconmmended that M. Zappan be issued a
witten reprimand for violating the Board s Code of Conduct.
Def. Facts Ex. 29. The Board considered M. Jones’s nenorandum
and on April 15, 1998, the Board issued M. Zappan a witten
repri mand and charged himwith | eave for the forty-five mnutes
he reported late to work on March 12, 1998. Def. Facts Ex. 18.

In March 1998, M. Zappan's secretary, Linda Jackson,

was reassigned to Ms. Thomas.’ During the tinme that M. Zappan

” The parties disagree on the tinmng of the reassignnent of
M. Zappan's secretary. The Court assunes for purposes of this
notion that the reassignnment occurred when the plaintiff clains
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did not have a secretary, he used other clerical staff within his
division to performthe work done by Ms. Jackson. After four
nmont hs, Marie Farley was assigned to be M. Zappan's secretary.
Def. Facts Ex. 6, at 204, 206, 208-10; PI. Ex. 4 at { 15.

On March 26, 1998, M. Jones’s requested from M.
Zappan a report by March 30, 1998 on why there were PREP cases
that were unopened in M. Zappan’s division. M. Zappan
submtted the report on April 1, 1998 without informng M. Jones
that the report would be late. Def. Facts Ex. 9, at 118, 121-22.

M. Zappan was thirty mnutes late to work on April 1
1998 because of traffic on Interstate 95. Def. Facts Ex. 37, at
2; Def. Facts Ex. 35.

On April 7, 1998, M. Jones submtted an enpl oyee
performance review for M. Zappan covering the period of March
1997 to March 1998. The overall rating given to M. Zappan by
M. Jones on the enpl oyee performance revi ew was “Needs
| nprovenent.” Def. Facts Ex. 21.

In the enpl oyee performance review, M. Jones wote
addi tional comments. M. Jones wote that M. Zappan did not
handl e i nquires properly or denonstrate a cl ear understandi ng of
his position responsibilities. Additionally, M Jones wote that
M. Zappan' s supervision of his division “consistently fail[ed]

to neet quality and quantity expectations.” According to M.

that it happened.
11



Jones, nonthly reports from M. Zappan’s division were
consistently late, and M. Zappan generally failed to nonitor the
tinmeliness requirenents of work in his division. Def. Facts EX.
21.

M. Jones stated that problemsolving was “by far [M.
Zappan’ s] weakest area.” M. Jones commented that M. Zappan
failed to recogni ze problens and |l acked initiative to resolve the
probl ens he did recognize. According to M. Jones, he
consistently rem nded M. Zappan about his assignnents, and M.
Zappan’s only response was to forward M. Jones’s email to
soneone else. M. Jones also wote that M. Zappan did not
follow up on problens. Def. Facts Ex. 21.

In coomenting on M. Zappan’s work habits, M. Jones
noted that there were areas in M. Zappan's division that were
“Iin a state of disarray,” including the PREP unit which was “the
primary exanple of where [ M. Zappan] consistently failed to neet
wor k expectations.” Froma supervision standpoint, M. Jones
noted that M. Zappan “consistently failed to ensure conpliance
wi th established procedures or directives and/or initiate any
corrective actions when necessary.” Def. Facts Ex. 21.

M. Jones also nentioned M. Zappan's | ateness and t hat
M. Jones had taken disciplinary action against M. Zappan
because of his lateness. Def. Facts Ex. 21.

M . Zappan had an opportunity to wite his own coments
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on the enpl oyee performance review. He wote that he wanted to
nmeet with other supervisors higher in the chain of command to
di scuss the review because he felt the review discredited and
stigmatized him On April 14, 1998, M. Zappan net with M.
Jones regarding the enpl oyee performance review. On April 24,
1998, M. Zappan net with Ms. Thomas regardi ng the enpl oyee
performance review. Def. Facts Ex. 6, at 271, 275; Def. Facts
Ex. 9, at 39-41, 44-46, 50, 52-54, 69-73; 76; Def. Facts Ex. 21.
On April 8, 1998, M. Zappan wote M. Jones a
menor andum regardi ng a pre-di sciplinary conference that M.
Zappan held with M. Self, one of the subordinates that M.
Zappan believed was the subject of M. Jones’s discipline
requests. At the conference, M. Zappan and M. Self discussed
M. Self’s “failure to adhere to his supervisor’s orders to
transfer required cases fromhis caseload as directed since
January 1998 by his supervisor several tines within this period.”
Additionally, M. Self “did not conply with his supervisor’s
orders to remain in the office on restriction on March 30, 1998
until his work project was conpleted.” M. Self “left the work

site at 5:00 P.M wi thout advising his supervisor that he was

| eaving.” M. Zappan wote that, “This is direct
i nsubordination.” At the conference, M. Self “stated that this
conference was illegal due to the terns of his past |awsuit which

specified that no action can be taken w thout a Speci al

13



Arbitration Board.” As a result of this conference, M. Zappan
recomended a m nimum of a two day suspension for M. Self. The
Board gave M. Self a three day suspension. Def. Facts Ex. 12.

On April 16, 1998, a pre-disciplinary conference was
conducted by M. Jones for M. Zappan. The purpose of the
conference was to discuss M. Zappan's reporting late to work on
nore than one occasion, M. Zappan not submtting the report due
to M. Jones on March 30, 1998 until April 1, 1998, and the
reasons provided by M. Zappan in the April 1, 1998 report for
why PREP cases renmi ned unopened. At the conference, M. Zappan
told M. Jones that the April 16, 1998 nenorandum he subm tted
was his reply to these issues. The neeting was ended at this
point. Def. Facts Ex. 35.

In the April 16, 1998 nenorandum M. Zappan wote that
Wth respect to being late to work, it took himninety mnutes to
drive to work and he did his best to arrive on time.® M. Zappan
stated that the reason the March 30, 1998 report was submtted
| ate was because he was waiting for answers from M. Young. M.

Zappan wote that the PREP cases were unopened “due to [a] | ack

8 M. Zappan also wote that he should not be disciplined
for comng to work | ate because he worked |late on March 11 and
12, 1998 with M. Jones and M. Young on a report requested by
M. Jones about the status of PREP cases in M. Zappan's
division. M. Jones wote a nmenorandumto Ms. Thomas in which he
stated that the plaintiff chose to work late on these days to
finish a report for M. Jones after having the assignnent for
approximately a week. Def. Facts Ex. 9, at 105-07; Def. Facts
Ex. 35.
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of requested personnel.” Def. Facts Ex. 34.

On April 28, 1998, M. Jones wote a nenorandumto M.
Thomas di scussing M. Zappan’s April 16, 1998 pre-disciplinary
conference. M. Jones recommended discipline for M. Zappan and
expl ai ned why the explanations that M. Zappan provided in his
April 16, 1998 nenorandum did not justify M. Zappan's actions.
M. Jones recommended one day suspensions for being late to work
on nore than one occasion and failing to submt on March 30, 1998
the report requested by M. Jones. Additionally, M. Jones
recommended a three day suspension for M. Zappan’s failure to
address adequately the backl og of PREP cases or explain what
steps were being taken to renedy the situation. Def. Facts Ex.
35. M. Jones's nenorandumto Ms. Thomas regardi ng discipline
for M. Zappan expl ai ned why the reasons given by M. Zappan in
his April 16, 1998 nenorandum were not sufficient. Def. Facts
Ex. 35.

On May 21, 1998, the Board issued a letter suspending
M. Zappan for five days. The reasons given for the suspension
were that (1) the plaintiff was thirty mnutes late to work on
April 1, 1998 in violation of M. Jones’s February 23, 1998
instructions that the plaintiff report to work every norning at
8:30 AM; (2) the plaintiff failed to provide the report M.
Jones’ s requested on March 26, 1998 in a tinely fashion by

failing to submt it until April 1, 1998 instead of by the March
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30, 1998 deadline; and (3) the plaintiff’s work performance was
unsati sfactory because of the backlog of PREP cases. Def. Facts
Ex. 109.

M . Zappan appealed the witten reprimand, the enpl oyee
performance review, and the suspension to the State Cvil Service
Comm ssion. On July 22, 1999, the Conm ssion ordered the Board
to expunge the enpl oyee performance review from M. Zappan's file
and reinburse himfor forty-five mnutes of wages. Additionally,
t he Comm ssion reversed the suspension. Def. Facts Ex. 33.

The Board appeal ed the Conmmi ssion’s decisions to the
Comonweal th Court of Pennsylvania. That Court sustained the
Comm ssion’s decisions with respect to the forty-five m nutes of
| ost wages fromthe plaintiff's |ateness on March 12, 1998 and
t he suspension. The Commonweal th Court reversed the Conm ssion
Wth respect to the enpl oyee perfornmance review, thus reinstating
the review. Def. Facts Ex. 37.

On August 25, 1998, M. Zappan sent M. Jones and M.
Thomas a letter informng themthat he planned to retire on
August 28, 1998. In this letter, M. Zappan stated that he
considered “this to be a forced retirenent due to adverse

conditions and treatnent afforded [hin] by the managers in

Phi | adel phia.” M. Zappan clainmed he was forced to | eave stating
that, “It is with deep regret that [he] finalize[s] [his] career
under these untinely and unwarranted circunstances.” Zappan

16



Letter, Def. Facts Ex. 8.

B. Legal Proceedi ngs

On June 27, 2000, the plaintiff filed an Arended
Conplaint with seven counts claimng that the defendants viol ated
M. Zappan's rights under Title VII of the Gvil R ghts Act
(count one), the Age Discrimnation in Enploynent Act (count
two), procedural due process (count three), substantive due
process (count four), equal protection (count five), the First
Amendnent (count six), and the Pennsylvania Human Rel ati ons Act
(count seven).

On Cctober 2, 2001, by agreenent of the parties, the
Court dism ssed all clains against the individual defendants in
their official capacities, all of the clains against the Board
except for the Title VII claim and the ADEA claimin its
entirety. The plaintiff conceded the substantive due process
claimin his response to the defendants’ notion for summary
judgenent. Pl.’s Resp. at 21. Additionally, at oral argunent
the plaintiff conceded his PHRA claimto the extent that it
rested on age discrimnation.

The remaining clainms are against the Board for
violating Title VII and agai nst the individual defendants in
their individual capacities for violating the plaintiff’s

procedural due process, equal protection, First Anendnent, and
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Pennsyl vani a Hunan Rel ati ons Act rights.

1. DI SCUSSI ON

A _Title Vi

The deci sion whether to grant or deny summary judgnent
in an enpl oynent discrimnation action under Title VII is
governed by the Suprene Court’s burden shifting analysis in

McDonnel | - Dougl ass v. Green, 411 U. S. 792 (1973), recently

clarified in Reeves v. Sanderson Plunbing Prods., 530 U S. 133

(2000) .

Under this analysis, the plaintiff nmust first make out
a prima facie case of discrimnation. Reeves, 530 U S. at 142.
If the plaintiff does so, the defendant nust present a
legitimate, non-discrimnatory reason for the enploynent action
at issue. |d. Because the ultimte burden nust always rest with
the plaintiff, the defendant is not required to show by a
preponderance of the evidence that it was, in fact, notivated by
this particular reason. Rather, the defendant nust nerely
present a reason for the action, which, if believed, would be
| egitimate and non-di scrimnatory.

In order to survive summary judgnent, the plaintiff
must then present evidence which shows that the proffered
explanation is "unworthy of credence" or, alternatively, that the

real notivation was nore likely than not discrimnatory. [d. at
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143.; Fuentes v. Perskie, 32 F.3d 759, 764 (3d G r. 1994).

1. Pri na Faci e Case

To establish a prima facie case of illegal retaliation,
a plaintiff nust show that: “(1) he engaged in a protected
enpl oyee activity; (2) the enployer took an adverse enpl oynent
action after or contenporaneous with the protected activity; and
(3) a causal link exists between the protected activity and the

adverse action.” Weston v. Pennsylvania, 251 F.3d 420, 430 (3d

Cir. 2001); see also Abranson v. WIlliam Patterson College of New

Jersey, 260 F.3d 265, 286 (3d Gr. 2001).

a. Protected Activity

An enpl oyee’ s opposition to unl awful enpl oynent
practices is protected activity under Title VII. The Third
Circuit has noted that protected activity can include form
charges of discrimnation filed by an enpl oyee “as well as
informal protests of discrimnatory enpl oynent practices,

i ncl udi ng maki ng conplaints to managenent . . . and expressing
support of co-workers who have filed formal charges.” Abranson,

260 F.3d at 288 (quoting Summer v. United States Postal Serv.,

899 F.2d 203, 209 (2d Cr. 1990) (internal citations omtted).
Qpposi ng the conduct of the defendants cannot be

protected activity if no reasonabl e person could have believed
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that the actions taken by the defendants that the plaintiff

conpl ai ned about violated Title VII. See dark County School

Dist. v. Breeden, 523 U S. 268, 271 (2001) (per curiam. In

A ark County, the Suprenme Court held that because no reasonable

person coul d have believed that the underlying incident at issue
violated Title VII, the enployee could not nmake out a retaliation
cl ai m based on internal conplaints about the incident.

The conduct that the plaintiff contends was
discrimnatory was M. Jones’s instruction that M. Zappan should
di sci pli ne subordi nates that were not doing their job. The
plaintiff clainms that his protected activity was conplaining to
M. Jones, M. Scicchitano, M. Robinson, and Ms. Thomas about

M. Jones’s “discrimnatory” conduct. Under dark County, M.

Zappan’ s opposition to M. Jones’s request could only be
protected activity if a reasonable person nust be able to believe
that M. Jones’s conduct was discrimnatory.

The request made by M. Jones was a general demand not
based on race. He wanted people who were not doing their jobs to
be term nated regardless of their race. M. Jones nade no
reference to either the race of individuals who needed to be
di sci plined or even to specific individuals who were all of one
race. It was the plaintiff who concluded that M. Jones’s
demands were racially notivated because the plaintiff decided

that M. Jones was referring to three African Anerican enpl oyees
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even though M. Jones did not nention these people.

Even if M. Jones demands were actually directed at the
three individuals that M. Zappan thought were the subject of the
demands, M. Jones was not discrimnating against the
i ndividuals. M. Zappan acknow edges that M. Watkins and M.
Self were in need of discipline going so far as to tell M. Jones
that both enpl oyees were guilty of insubordination. M. Zappan
al so recommended di scipline for both enpl oyees that only differed
margi nally from what each enpl oyee received. It is not
discrimnation to seek discipline for enployees who are guilty of
i nsubor di nati on.

Wth respect to the individuals nentioned by nane in
the conversation between M. Jones and M. Zappan - M. Rankin
and M. Young - there is no evidence that M. Jones acted
discrimnatorily towards either enployee. M. Zappan stated that
M . Rankin was nentioned because he was already scheduled for a
pre-di sciplinary conference of his own. Discussing discipline
for an individual who is already scheduled for a pre-disciplinary
conference is not discrimnatory. As to M. Young, M. Jones did
tal k about M. Young’s performance with M. Zappan, but he never
requested M. Zappan to discipline M. Young. The conversation
wth M. Zappan about the performance of a subordinate is not
di scrim natory conduct w thout nore.

Additionally, M. Jones was unaware of any prior
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settl ement between the African Anerican enpl oyees and the Board.
Al t hough at oral argunent, the plaintiff’s counsel argued that
M. Jones was retaliating against the enpl oyees for bringing the
prior lawsuit, there is no evidence in the record that M. Jones
knew of the prior suits or settlenent before he discussed with

M . Zappan di sciplining any enpl oyees.

The concern that the plaintiff expressed in his
conversation wwth M. Jones and his |ater conversations with M.
Robi nson, M. Scicchitano, and Ms. Thomas was that i nposing
discipline on the African American enpl oyees violated a
settlement agreenent. The plaintiff’s concern is alnost nore
that the settlenment agreenent was being breached than that there
was di scrim nation.

Because there is no evidence of conduct by the
def endants that would allow a reasonable person to find a
violation of Title VII, opposing the defendants’ conduct is not

protected activity.

b. Adverse Enpl oyment Actions

An adverse enpl oynent action is an action taken by an
enpl oyer that is “serious and tangi ble enough to alter an
enpl oyee' s conpensation, terns, conditions, or privileges of

enpl oynent.” Robinson v. Gty of Pittsburgh, 120 F.3d 1286, 1300

(3d Gir. 1997).
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The plaintiff argues that the Board took the follow ng
adverse enpl oynent actions: (1) reassigning the plaintiff’s
secretary, (2) leaving the plaintiff w thout secretarial support
for four nmonths, (3) forcing the plaintiff to work overtine, (4)
issuing a witten reprimand for the plaintiff’s being late to
work, (5) issuing a negative enpl oyee performance review for
1997-98, and (6) suspending the plaintiff for five days.

Reassi gnnent of one’'s secretary, being |left w thout
clerical support, and having to work overtine are not the type of
actions that are serious and tangi bl e enough to be adverse
enpl oynent actions. The Court, however, assunes for the purposes
of this notion that the suspension, the witten reprinmnd, and
t he enpl oyee performance review constitute adverse enpl oynent

actions.

C. Causati on

M . Zappan rests his causation argunent on the tenporal
proximty between his alleged protected activity and the adverse
enpl oynent actions. Plaintiff's Oop. at 45-46; Tr. 24-27.

Al t hough tenporal proximty can be used to infer
causation, it is enough by itself only if it is unusually

suggestive. Krouse v. Anerican Sterlizer Co., 126 F.3d 494, 507

(3d Cr. 1997). The Court is aware of one case in which the

Third Grcuit found tenporal proximty alone to be enough to
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establish causation. In that case, the adverse enpl oynent action
occurred two days after the protected activity, and there were no
al l egations of any wongdoing by the enployee in those two days.

Jalil v. Avdel Corp., 873 F.2d 701, 708 (3d Cr. 1989).

M. Zappan's protected activity was in February 1998.
The first adverse enploynment action occurred in April 1998. This
makes the tinme difference between the protected activity and the
adverse enpl oynent actions two nonths. The timng is not
unusual | y suggestive enough to denonstrate causation w thout nore
evidence. The two nonth separation in the present case is nuch
different fromthe two day separation in Jalil.

As the two nonth separation between the protected
activity and the adverse enploynent action is not unusually
suggestive enough to establish causation, the plaintiff has
failed to show the causation elenent of a Title VII prima facie

case. ?

® The Court notes that the Third G rcuit has | ooked beyond
tenporal proximty when determning if the causation elenent is
met in certain situations. See, e.qg., Weston, 251 F.3d at 432;
Farrell v. Planters Lifesavers Co., 206 F.3d 271, 280-81 (3d Gr.
2000). However, evidence other than tenporal proximty is often
the type of evidence that would be used to show a | egitinate non-
di scrimnatory reason for an enploynent action is a pretext. See
Weston, 251 F.3d at 432. The Court anal yzes the other evidence
that could be relevant to causation in the separate section on
pretext. Because the Court finds that the reasons offered by the
def endant were not a pretext, the other evidence would al so not
support an inference of causation.
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2. Pr et ext

Even if the plaintiff established a prinma facie case,
the defendants presented legitimate, non-discrimnatory reasons
for giving the plaintiff a witten reprimand, issuing the
enpl oyee performance review, and suspending the plaintiff. The
plaintiff could survive a summary judgnent notion if he can show
that these reasons were a pretext. This can be done by show ng
that the reasons were unworthy of credence or alternatively that
the reasons were nore likely than not discrimnatory. See
Fuentes, 32 F. 3d at 764.

M . Zappan received the witten reprimnd for being
|ate to work on March 12, 1998 after a pre-disciplinary
conference discussing the | ateness. The enpl oyee perfornmance
review cane after M. Zappan was |late turning in reports, failed
to supervi se subordinates to ensure that work was bei ng conpl et ed
inatinely fashion, and oversaw a division with a backl og of
cases. Finally, M. Zappan was suspended for reporting to work
| ate, submtting a report |ate when M. Jones gave a fixed
deadline, and failing to provide an explanation that M. Jones
deened satisfactory as to why there was a backl og of PREP cases.

The plaintiff concedes that on February 23, 1998 he was
told not to be late to work and that he was late on March 12,
1998 and April 1, 1998. He also admts that the report due to

M. Jones on March 30, 1998 was not submtted until April 1, 1998
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and that he did not inform M. Jones that the report would be
| ate. Because the plaintiff concedes these facts, the

| egitimate, non-discrimnatory reasons for the defendants’
actions are worthy of credence to the extent that the reasons
rely on these facts.

Additionally, there is no other evidence show ng that
the legitimate, non-discrimnatory reasons offered by the
defendants were really discrimnatory. M. Zappan was late in
turning in reports to M. Jones between June 1997 and April 1998.
There al so was a backlog of cases in M. Zappan’s division. M.
Zappan was not disciplined until April 1998 after he was given
opportunities to catch up on his reports and the backl og of
cases. Even after the enployee performance review, M. Jones
provi ded M. Zappan with opportunities to explain why he was
havi ng problens at work. M. Jones’s actions in providing M.
Zappan with opportunities to rectify probl ens does not
denonstrate that the reasons given by the defendants for their
actions were really discrimnatory.

The plaintiff cannot show protected activity or
causation as required to nake out a prima facie case under Title
VII. Even if the plaintiff established a prima facie case, he
has not shown that the defendants’ legitimte, non-discrimnatory
reasons were a pretext. The Court, therefore, grants summary

judgnent to the Board on the Title VII claim
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B. PHRA

I ndi vidual s can be held |iable under the PHRA if they
“aid, abet, incite, conpel or coerce the doing of any act
declared by this section to be an unlawful discrimnatory
practice.” 43 Penn. Cons. Stat. § 955(e).

The individual defendants cannot be held Iiable under
t he PHRA because the Court found that the Board did not engage in
unl awf ul enpl oynent discrimnation practices under Title VII.
The individual defendants could only be held liable for aiding
and abetting the unlawful practices. The individual defendants
could not aid and abet unlawful practices that did not exist.

Summary judgnent, therefore, is granted to the

i ndi vi dual defendants on the PHRA cl aim

C. Fi rst Anendnent

Governnental action against an individual in
retaliation for exercising his First Amendnent rights is
actionable under 42 U S.C. § 1983. To prevail on this
retaliation claim a public enployee, such as M. Zappan nust
establish: (1) that there was protected activity, (2) that the
plaintiff’s interest in the speech outweighs the state’s
countervailing interest as an enployer in pronoting the
efficiency of the public services it provides through its

enpl oyees, and (3) the protected activity was a substantial or
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nmotivating factor in the alleged retaliation. Baldassare v. New
Jersey, 250 F.3d 188, 194-95 (3d G r. 2001).

To satisfy the protected activity prong, the
plaintiff’s speech nust be about a matter of public concern. For
a conplaint about discrimnation to be a matter of public
concern, it nust sufficiently contain allegations of illegal

di scri m nati on. See Barber v. CSX Dist. Serv., 68 F.3d 694, 702

(3d Cr. 1995). As with the Title VII claim the evidence does
not allow for a finding that M. Zappan engaged in protected
activity by opposing illegal discrimnation because the

di sci pli ne demands that M. Zappan opposed were not
discrimnatory in nature.

Addi tionally, the speech was not a substantial or
notivating factor in the actions that the defendants took. The
Third Crcuit has |ooked at Title VIl causation standards in
eval uati ng whether a factor is a “substantial or notivating
factor” in the First Amendnent context. For instance, the Court

of Appeals in Azzaro v. County of Allegheny, 110 F. 3d 968, 981

(3d Cr. 1997), held that the sane facts and consi derati ons were
relevant in evaluating causation under Title VII and the First
Amendnent. As the plaintiff was not able to establish causation
for his Title VIl claim his First Arendnent claimalso fails

because he cannot show that his speech was a substantial or

28



notivating factor in the actions taken by the defendants.
Summary judgnent, therefore, is granted to the

i ndi vi dual defendants on the First Amendnment claim

D. Pr ocedural Due Process

Section 1983 allows a plaintiff to recover for
procedural due process violations, but this claim®“is dependent
upon the denial of a constitutionally protected property or

liberty interest.” Piecknick v. Pennsylvania, 36 F.3d 1250, 1256

(3d Cir. 1994).

When a plaintiff has a protected property interest, a
pre-deprivation hearing of some sort is generally required to
sati sfy due process concerns.! The process need not always be
el aborate, depending, in part, on the inportance of the interests
at stake and on subsequent proceedi ngs. The essenti al
requi renents of due process are notice and an opportunity to
respond. “The opportunity to present reasons, either in person
or in witing, why proposed action should not be taken is a

fundanent al due process requirenent.” Ceveland Bd. of Educ. v.

10 Because there was no protected activity and the all eged
protected activity was not a substantial or notivating factor in
the alleged retaliation, the Court expresses no view on whet her
the plaintiff’s interest outweighed the enployer’s countervailing
i nterest.

11 The defendants do not appear to dispute that the
plaintiff had a property interest in his enploynent, and the
Court assunes that he does for the purposes of this notion.
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Louderm Il, 470 U. S. 532, 545-547 (1985).

The plaintiff has alleged that he was deni ed procedural
due process because the defendants deprived himof his property
interest in his enploynent as Deputy District Director, by
wrongful 'y disciplining himw thout providing adequate procedural
protections. Each tinme M. Zappan was di sciplined, however, he
recei ved adequat e process.

M. Zappan was provided with adequate notice and an
opportunity to respond to the enpl oyee performance review. M.
Zappan was allowed to wite his own comments on the enpl oyee
performance review. He also nmet wwth M. Jones on April 14, 1998
and Ms. Thomas on April 24, 1998 to discuss the enpl oyee
performance review. The neeting to discuss the enpl oyee
performance review and the opportunity for M. Zappan to wite in
his own coments provided the plaintiff with notice and an
opportunity to respond.

Wth respect to the witten reprimnd, M. Zappan
di scussed his March 12, 1998 tardi ness on March 16, 1998 with M.
Jones. M. Zappan had notice and an opportunity to respond bei ng
able to discuss the event underlying the reprimand with M.

Jones.

Wth respect to the suspension, the plaintiff submtted

nmenoranda stating his position as to why disciplinary action

shoul d not be taken. M. Zappan al so was given a pre-
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di sci plinary conference on the issues underlying the suspension
at which tinme he elected to rest on the nenoranda he submtted
i nstead of discussing the issues with M. Jones. M. Zappan was
gi ven notice and an opportunity to respond before the suspension.
The defendants conported with procedural due process before
suspendi ng M. Zappan.

The Court, therefore, grants summary judgnent to the
i ndi vi dual defendants on the procedural due process clai mbecause
M. Zappan was afforded the essential requirenents of procedural
due process with respect to the actions taken against himby the

def endant s.

E. Equal Protection

In order to prevail on a claimunder section 1983 for a
deni al of equal protection, the plaintiff nust denonstrate that
he received different treatnent fromthat received by other

individuals simlarly situated. Andrews v. Cty of Phil adel phia,

895 F.2d 1469, 1478 (3d Cr. 1990). The plaintiff nust also show
that the different treatnment was based upon an inproper notive
such as nenbership in a protected class. 1d.

The plaintiff clains that he was treated differently
than other individuals, nanely white Deputy District Directors at
the Board. He also clains that the different treatnent was

retaliation for the plaintiff’s refusal to participate in the
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def endants’ discrimnation and retaliation against the African
Ameri can enpl oyees.

M . Zappan has not pointed to record evi dence
suggesting that he was treated differently fromother simlarly
situated supervisors. He states in his brief that “other
directors were provided with clerical staff, and thus were not
responsible for clerical duties, in addition to their usual job
duties.” Pl.’s Qop. at 25. There is no record cite, however, to
support this. Even if there were record evidence on this matter,
this would only apply to Ms. Thonas, who re-assigned his
secretary, and does not inplicate M. Jones, M. Scicchitano, or
M . Robi nson.

Because the plaintiff has not produced evidence to
support his equal protection claimagainst any of the individual
def endants, summary judgnent on the equal protection claimis
granted to all of the individual defendants.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

RONALD ZAPPAN, : ClVIL ACTI ON
Plaintiff ;

V.
PENNSYLVANI A BOARD OF
PROBATI ON AND PAROLE
W LLI AM WARD, JAMES ROBI NSON
GARY SCI CCHI TANO, EDWARD
JONES, and VERONI CA THOVAS, ;

Def endant s : NO. 00-1409
ORDER

AND NOW this day of Novenber, 2002, upon
consideration of the defendants’ Mdtion for Summary Judgnent
(Docket No. 50), the plaintiff’s opposition thereto, and
suppl enental filings by the parties, and foll ow ng oral argunent,
I T 1S HEREBY ORDERED t hat :

1. The nmotion is GRANTED and JUDGVENT | S HEREBY
ENTERED for the all of the defendants except for Veronica Thomas
and against the plaintiff for the reasons set forth in a
menor andum of today’ s date.

2. The Omibus Mtion in Limne by Defendant
Pennsyl vani a Board of Probation and Parol e, Defendant WIIiam
Ward, Defendant Janes Robi nson, Defendant Gary Scicchitano, and
Def endant Edward Jones (Docket No. 59) is DEN ED as noot.

3. The plaintiff shall informthe Court by Novenber

26, 2002, how it intends to proceed in this case with respect to

Ver oni ca Thommas.



BY THE COURT:

MARY A. MCLAUGHLI N, J.



