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|. Introduction

Presently before this Court is Defendant’s Mdtion to Quash
[his] Indictment for wi tness-tanpering and conspiracy to tanper

with a witness. For the reasons set forth bel ow, Defendant’s
Motion is GRANTED. The facts to this point follow
1. Facts and Procedural History

Shortly after being arrested in connection with a bank
robbery the Defendant Nicholas Paz contacted the Gover nnent
through his attorney Daniel Seal. Seal comrunicated to the
Government Paz’s desire to share information regarding certain
dealings he clains to have had with an organi zed crine figure.
Seal asked the Governnent for an “off-the-record” discussion, so
that the Governnent could assess the value of Paz’s information
wi t hout having Paz expose hinself to the risk of prosecution.

A proffer agreenent (the “Agreenent”) was drawn up by
Governnent attorneys and signed by the Parties. The Agreenent
was one and a half pages and contai ned the handwitten notation
“applies to all statenents given except information related to
Sun East Federal Credit Union Robbery on 5/28/02.” The rel evant
section of the Agreenent reads: “no statenents nade by [Paz] or
ot her information provided by [Paz] during the ‘off-the-record
proffer, will be used directly against [Paz] in any crim nal



case.” Proffer Agreenent, p.1 (Exhibit B, Defendant’s Mdtion to
Quash Indictnent). For reasons that are unclear to this Court,

t he Governnent chose not to include a provision in the Agreenent
conditioning the imunity on Paz’ s truthful ness.

On July 30, 2002, Paz and Seal attended a proffer conference
with the FBI. During the conference Paz stated that he had tw ce
engaged in cocaine deals with a reputed organi zed crinme figure.
Sone time after the conference, on the basis of facts not
relevant to this opinion, the Governnent presented to a G and
Jury evidence that Paz tanpered with a witness by trying to
convince himto corroborate Paz’s relationship with the organi zed
crime figure.

Before the Grand Jury, the Governnent presented FBI agent
M chael A. Thonpson. |In response to the Governnent’s questions,
Agent Thonpson recited sonme of what Paz had said during the
proffer conference, including the cocaine transactions. The
Grand Jury returned an indictnment against Paz and Seal for
W t ness tanpering and conspiracy to tanper with a w tness.

Paz argues that the Governnent breached the Agreenent by
havi ng Agent Thonpson recite Paz’'s statenents to the G and Jury
and that his indictnment nust be quashed as a result. The
Gover nnment contests both points. The Parties agree that Paz was

granted what is colloquially known as “use,” but not “derivative

use,” immunity.! The question of law is thus confined to whether
Agent Thonpson’s testinony ran afoul of the Agreenent and, if it

did, what nust be done to renedy the violation.

I11. The Governnent Violated the Proffer Agreenent By Introducing

Testinony on Paz’'s Statenents to the Grand Jury

'Gover nment ' s Response, p. 7. The fact that the Agreement’s offer of
imMmunity was not technically perfect within the meaning of the federal
imunity statute is therefore immterial. Because there is no controversy on
this point, a discussion of “equitable inmmnity” is not called for.
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The Gover nnent defends Agent Thonpson’s testinony by
claimng first that the statenents were derivative in nature and
second that the statenents were not used directly agai nst Paz.
Bot h of these argunents nay be dealt with in short order

It is difficult for this Court to see how the statenents in
guestion could be derivative. The Governnent, in its Reply,
clainms that “[t]his is not a case where Paz was charged with
making a fal se statenent in the proffer [and that] [e]vidence of
the fact of the proffer does not breach the proffer agreenent.”
Governnment’s Reply Brief, p. 8 Here the G and Jury was told of
the content of Paz’'s statenents during the proffer conference

not just of the fact that the proffer conference took place. The
Governnent correctly notes that the Agreenent woul d preclude a
prosecution founded on fal se statenents nmade during the
conference. Wy the Governnent admts that the content of the
proffer is inadm ssible for one crinme and not another when the
Agreenent makes no such distinction is unclear.? The nere fact
that the contents of the proffer conference nay have been only
collateral in proving the elenents of the crine Paz was
ultimately charged with does not matter - the Agreenent, which
the Governnent drafted, contains no exception. Thus, the
Governnent’s argunent nust fail.

The Agreenent, the Government clains, only precludes Paz’s
statenments being used “directly” against him Because the
statenents were offered agai nst Daniel Seal (indicted by the sane
Grand Jury on the sane charges) the Governnent argues, they were
properly considered and did not violate the letter of the
Agreenent. The Governnent may not escape its own draftsmanship?

*The Agreenent, as noted above, says that Paz’'s statements may not be
used directly against himin “any crimnal case” (enphasis added).

3The Parties have correctly concluded that the |aw of contract applies
to proffer agreenents.



t hrough semantic peculiarities, however.* The effect of Agent
Thonpson’ s testinony cannot be limted by such an argunent - and,
as the Governnent concedes, there was not even so nuch as a
cautionary instruction to the Gand Jury regarding its use of
Agent Thonpson’s testinony.® In short, the presentation of a
defendant’ s i nmuni zed statenents for use agai nst a co-defendant,
before a Grand Jury that is investigating both parties, is
unacceptable, at |least on the facts presented.

V. The Appropriate Renmedy in this Case is to Quash the

| ndi ct nent

The remedy for Gand Jury exposure to i mruni zed statenents
is, tothis Court’s know edge, an issue novel to the Third
Circuit. The Government asks the Court to adopt a rule it styles
as “actual prejudice.” Under this rule courts would refrain from
guashing indictnents that are supported by additional evidence
despite being based partially on inproper consideration of
i mmuni zed testinmony. M. Schwartz, at oral argunment, suggested
that the Court “red-pen” an indictnment in nuch the sane fashion
as it would a faulty search warrant. |[|f after renoving the
of fending material the indictnent can still stand on the strength
of other evidence, dism ssal would be inproper. The Governnent
suggests two sources of law for this rule; the United States
Suprene Court’s decision in Bank of Nova Scotia v. United States

I'n Pi el ago, part of which the Governnent relies upon in its Reply, the
Eleventh Circuit held that “any anmbiguities in the terns of a proffer
agreement shoul d be resolved in favor of the crimnal defendant.” The Piel ago
court, in the same breath, noted that proffer agreenents, though generally
i nterpreted using contract |aw principles, should not be given “a hyper-
technical reading . . ..” This Court holds that a proffer agreement may not
be given such a technical reading as to effectively defeat the purpose it is
designed, on its face, to serve.

Assistant United States Attorney M chael Schwartz, who as usual gave a
deft and able presentation of the Government’s case, stated that in hindsight
a cautionary instruction should have been given to the Grand Jury. The Court
views the assertion that a cautionary instruction is sufficient with
skepticism but the issue does not need to be deci ded today.
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487 U. S. 250 (1988), and the Eleventh Crcuit’s decision in U.S.
v. Pielago, 145 F.3d 364 (11" Gr. 1998).

Nova Scotia held that “as a general matter, a district court

may not dism ss an indictnment for errors in grand jury
proceedi ngs unl ess such errors prejudi ced the defendants.” 487
US at 254. At the outset, the Nova Scotia anal ysis does not

apply to errors of “a constitutional magnitude.” 1d. at 257.
Here, imruni zed testinony was presented to the Grand Jury in
violation of Paz’'s Fifth Arendnent rights. Further, the Nova
Scotia anal ysis conpels dism ssal when there are grave doubts as
to whether the inpropriety caused the Grand Jury to indict. [|d.
at 263. Thus, this Court finds that Nova Scotia does not control
gi ven the present facts.

Counsel have presented argunents regardi ng the nature of
Paz’s proffer. The Agreenment was not the result of the
Government trying to secure Paz’s testinony - use and derivative
use immunity woul d be required were the Governnment to conpel Paz
to testify before a G and Jury. |f the Governnent had conpell ed
Paz’ s presence before a Grand Jury with the constitutionally-
mandated i mmunity from prosecution, then used the inmunized
testinmony to secure an indictnment, the issue before the Court
woul d be much nore clean-cut: the indictnment would clearly have
to be quashed. Here, the Agreenent is not the result of a

constitutionally-mandated bargain, as in Kastigar v. United
States, 406 U. S. 441 (1972) (holding that transactional imunity
al l ows prosecutors to conpel grand jury testinony over a Fifth
Amendnent clainm, but rather the Defendant’s voluntary
cooperation. This Court will not change the rules, however, for
cases where the Defendant’s testinony reaches the G and Jury on



the tip of an olive branch rather than by the tip of a sword.?®

The Governnent next contends that the Eleventh Crcuit rule
in Pielago is appropriate. In Pielago the defendant offered to
cooperate with the Governnent after being indicted for drug
crimes. After extensive testinony, given under a grant of
immunity, a grand jury issued a superseding indictnent that al ong
with the original counts charged the defendant with a | esser
t el ecommuni cati ons charge.

After the superseding indictnment was i ssued, defendant’s
husband was killed, apparently in retaliation for her testinony.
Def endant i nforned the Governnment that she was no |onger willing
to cooperate, and the CGovernnent charged her with all of the
crimes in the superseding indictnment. Defendant was convicted of
all of the crines except for the tel ecommunications charge. She
appeal ed, claimng her indictnent should have been di sm ssed for
simlar reasons to those in the Second Circuit case discussed
below. The Eleventh G rcuit refused to dism ss the indictnent,
because there was no actual prejudice to the defendant.

In Pielago, the original and superseding indictnments were
identical, with the exception of the identity of a co-conspirator
(which woul d not have altered, in any way, the crines the
def endant was charged with) and the inclusion of the
t el ecommuni cati ons charge. Defendant was not “prejudiced” by the
t el ecommuni cati ons charge because she was not convicted of it,
just as Paz would not be “prejudiced” by his indictnent if he was
acquitted. Likew se, the defendant in Pielago was not
“prejudiced” by the Grand Jury’ s use of her inmmunized statenents

®The Governnent will be held to the same standard for vol unt ary immunity
agreements used to secure cooperation and mandatory i munity agreenments used
to conpel Grand Jury testinony. |In the case at bar, the Governnent was the
draftsman, the master of the bargain. |If the Government w shed to extend an
imunity legally short of full “use immnity,” it was free to do so in the
Agreenent that it authored. For whatever reason, however, the Governnent
chose to extend what it now concedes is full “use” immunity. Therefore, the
error cannot be dispensed with through the Nova Scotia anal ysis.
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because she had previously been indicted on a legally identical
charge by a grand jury that was not tainted. Cearly, therefore,
the Pielago grand jury was capable of indicting the defendant

wi t hout the benefit of her immunized statenents. |In Pielago, the
fact that the grand jury did not indict due to inmmunized
testinony is clear fromthe fact that the sane grand jury
previously issued the exact sanme indictnment (with the exception
of the identity of a co-conspirator) w thout the benefit of

i muni zed testinony. The facts of the present case do not |end

t henmsel ves to anal ysis under the Pielago franework.

The Second Circuit has adopted a per se rule of dismssal in
cases where a grand jury is exposed to the i munized testinony of
a person it later indicts. United States v. R vieccio, 919 F.2d
812, 816 n.4 (2d Cr. 1990). This Court stops short of endorsing
such a broad and sweeping neasure for every case where an

indicting grand jury is exposed to immuni zed testinony, however.
Al t hough the Court will quash Paz’s indictnent, it is not based
on these grounds.

Unli ke the court in Pielago, this Court is not blessed with
an untainted indictnment, neaning that any inquiry into the mnd
of the Grand Jury woul d be a substantial endeavor. Lacking an
untai nted indictnent or other overwhel m ng evidence of why the
Grand Jury indicted Paz, this Court will not substitute its
judgnment for the Grand Jury’s; to do so would be to usurp the
Grand Jury’s unique role in the crimnal justice system As a
rule, in situations where a Grand Jury has been inproperly
exposed to the inmunized testinony of its target, and where the
face of said testinony gives way to a reading that is prejudicial
to the speaker, absent truly overwhel m ng evidence to the
contrary this Court will assune that the G and Jury was
i nproperly swayed by the testinony and will quash the indictnent.

Here, the substance of the inproper testinony easily gives
way to a prejudicial reading. There are two ways that a G and
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Jury could view the statenents in question: (1) as an adm ssion
that the Defendant is a fairly large-scale drug dealer who is
associated with unsavory characters in organized crime, or (2)
that the Defendant is a liar who wi shes that he was a | arge-scal e
drug deal er associated with unsavory characters in organi zed
crime. Either way, it is difficult to conceive of how the

Def endant woul d not be prejudiced.

V. Conclusion

Therefore, for the reasons stated above, the Court concl udes
t hat Defendant’s Mdtion to Quash Indictrment nust be GRANTED

Cl arence C. Newconer, S.J.



