IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JASON STOLZER, AS ADM NI STRATOR
ON BEHALF OF THE ESTATE OF GARY
TI NNENY, DECEASED,

Civil Action

Pl aintiff,

VS. No. 03-CV-0098

CI TY OF PH LADELPHI A,

CI TY OF PH LADELPH A PQOLI CE
DEPARTMENT FI FTH PQOLI CE
DI STRI CT, and
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)
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)
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)

)
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)

|

CI TY OF PHI LADELPHI A POLI CE )
DEPARTMENT, NORTHWEST )
DETECTI VES, )
)
)

Def endant s.

APPEARANCES:
NATHANI EL E. P. EHRLI CH, ESQUI RE
On behal f of Plaintiff

JAMES M DUCKWORTH, ESQUI RE
ASS| STANT CI TY SOLI Cl TOR
On behal f of Defendant,
City of Phil adel phia

* * *

OP1 NI ON

JAVES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendant’s, Gty of
Phi | adel phia, Mdtion to Dism ss Pursuant to F.R Cv.P. 12(b)(6)

and (b)(1), filed January 31, 2003. Plaintiff filed his answer
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in opposition to defendant’s noti on on February 20, 2003. For
the reasons expressed below, we grant the CGty’'s notion and

dismss plaintiff’s Conplaint.

Procedural History

Plaintiff Jason Stol zer, as Adm nistrator on Behal f of
the Estate of Gary Tinneny, Deceased, filed a Conpl ai nt agai nst
defendants City of Philadel phia; Cty of Philadel phia Police
Departnment Fifth Police District; and Gty of Philadel phia Police
Depart ment, Northwest Detectives.

The within civil action is a civil rights claim
pursuant to 42 U.S.C. 81983 and is before the court on federal
question jurisdiction. 28 U S.C 881331, 1343. Plaintiff, on
behal f of the estate of Gary Tinneny, initiated this action
against the Cty of Philadel phia alleging that the Cty violated
plaintiff’s substantive due process rights under the Fourteenth
Amendnent when it rel eased Janmes Passalicqua fromits custody,
and Passal i cqua subsequently killed Tinneny.

Plaintiff avers two alternative theories as to why the
City is liable for Passalicqua s actions: (1) the Gty created
t he danger that Tinneny faced, and (2) a “special relationship”
exi sted between the City and Tinneny which gave rise to a speci al
duty owed by the City to protect Tinneny.

The parties agree that several parties and issues

shoul d be dism ssed fromthe Conplaint. Initially, the parties
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agree that the Gty of Philadel phia Police Departnent Fifth
Police District, and the Gty of Phil adel phia Police Departnent,
Nort hwest Detectives, are not separate |legal entities fromthe

Cty. 53 P.S. 816257; See Regalbuto v. Gty of Phil adel phia,

937 F.Supp. 374 (E.D. Pa 1995), aff’'d, 91 F.3d 125 (3d Gir.

1996), cert. denied 519 U S. 982, 117 S.C. 435, 136 L.Ed.2d 333

(1996). Consequently, these defendants are dism ssed with
prej udi ce by agreenent of counsel.

The parties also agree that Jason Stol zer’s claimas
st epson under the Pennsylvania Wongful Death Act and plaintiff’s
state |l aw cl ai ns under the Pennsylvania Wongful Death Act and
Survival statute should be dismssed. Consequently, Counts 11
and IV are dismssed with prejudice fromthe Conpl aint by

agreenent of counsel.

Standard for Mtion to DismsSs

When considering a notion to dismss, the court nust
accept as true all factual allegations in the conplaint and

construe all reasonable inferences to be drawn therefromin the

light nost favorable to the plaintiff. Shaev v. Saper,

320 F.3d 373, 375 (3d Cir. 2003). A Rule 12(b)(6) notion should
be granted if it appears to a certainty that no relief could be
granted under any set of facts which could be proved. But a

court need not credit a conplaint’s “bald assertions” or “legal



concl usi ons” when deciding a notion to dismss. Mrse v. Lower

Merion School District, 132 F.3d 902, 906 (3d Gr. 1997).

Facts

Pursuant to the standard of review applicable to a
notion to dism ss, defendant does not dispute any of plaintiff’s
factual avernments at this stage. Accordingly, for purposes of
this notion, the follow ng avernments of plaintiff’s Conplaint are
consi dered true.

For approximately ten years prior to Tinneny s death he
organi zed and ran the Annual Northwest Veterans/ Saint Joseph’s
Uni versity Schol arship Golf Tournanment at the Wal nut Lane Public
ol f Course. At the golf course Tinneny cane into contact with
Nancy Passalicqua, the wife of Janes Passaliqua. From
approxi mately May 2000 until January 19, 2001, the date of the
shooting, M. Passalicqua accused Tinneny of having an affair
with his wife Nancy. During that time M. Passalicqua
continuously stal ked, harassed and threat ened Ti nneny.

In approxi mately October 2000 M. Passalicqua, arned
with a gun, threatened to kill Tinney at a future date. Tinneny
informed the City police departnent and the office of the
District Attorney of Passalicqua s threats. On January 10, 2001
Ti nneny obtai ned an Order of Protection against Passalicqua under
Pennsyl vania’ s Protection from Abuse Act, 23 Pa.C. S. A 886101-

6117.



Despite the protection order, Passalicqua continued to
stal k, harass and threaten Tinneny. Prior to January 19, 2001
Tinneny reported to the Gty police departnment that Passalicqua
was in violation of the protection order. As a result, the
police obtained an arrest warrant for Passali cqua.

On January 19, 2001 the police arrested Passalicqua and
brought himinto police headquarters for questioning. After
hol di ng Passalicqua in custody for for an unknown period of tine,
the police agreed to rel ease Passalicqua so that he could go
honme, put his affairs in order and see his children once nore
before turning hinself back into the police at 1:00 o' clock P. M
The police did not notify Tinneny that Passalicqua had been
rel eased.

At approximately 1:15 o' clock P.M Passalicqua drove to
Ti nneny’ s place of enploynent and shot and killed him

Passal i cqua then commtted suicide.

Di scussi on
Section 1983 of the Cvil Rights Act of 1964,
42 U.S.C. 81983, does not create any rights. It is a vehicle
t hrough which a plaintiff may assert an alleged Constitutional
violation. |In order to state a claimunder 42 U S. C. 81983 the
plaintiff nmust not only present facts that establish a
Constitutional violation, but also nust indicate which

Constitutional right possessed by plaintiff was violated. See
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G aham v. Connor, 490 U. S. 386, 394, 109 S. (. 1865, 1871,

104 L. Ed. 2d 443, 454 (1989).

In this action, plaintiff asserts a substantive due
process claimunder the Fourteenth Arendnent of the United States
Constitution. “The touchstone of due process is protection of
the individual against arbitrary action of governnent.”

Wlff v. MDonnell, 418 U S. 539, 558, 94 S. . 2963, 2976,

41 L. Ed.2d 935, 952 (1974).
Subst antive due process protects individuals from
governnental actions that “shock the conscience”, County of

Sacranento v. Lewis, 523 U. S. 833, 118 S. Ct. 1708,

140 L. Ed.2d 1043 (1998) and interfere with rights “inplicit in

the concept of ordered liberty.” United States v. Sal erno,

481 U. S. 739, 746, 109 S.Ct. 2095, 2101, 95 L.Ed.2d 697, 708

(1987) (quoting Palko v. Connecticut, 302 U S. 319, 325,

58 S.Ct. 149, 152, 82 L.Ed. 288, 292 (1937)). Because plaintiff
avers that a state actor, as opposed to a federal actor, violated
Ti nneny’ s substantive due process rights, this action nust be
brought under the Due Process Cl ause contained in the Fourteenth

Amrendnment . See e.qg. Lewi s, supra.

The Fourteenth Amendnent provides that “[n]o
State...shall...deprive any person of life, liberty, or property,
W t hout due process of law.” U S. CONST. anmend XIV, 81. On its

own terns the Due Process C ause neither provides protection from



private acts of violence, nor does it inpose a duty on the state
to prevent private acts of violence. The Constitution was
neither intended to be a “font of tort |aw. ..superinposed
upon...the States”, Lewis, 523 U S. at 848, 118 S.C. at 1718,

140 L.Ed.2d at 1059 (quoting Daniels v. WIlIlians,

474 U. S. 327, 332, 106 S.Ct. 662, 665, 88 L.Ed.2d 662, 669

(1986)), nor designed “as a guarantee of certain mniml |evels

of safety and security.” DeShaney v. W nnebago County Depart nent

of Social Services, 489 U. S. 189, 195, 109 S. Ct. 998, 1003,

103 L. Ed. 2d 249, 258-259 (1989).

To state a clai munder the Due Process C ause a
plaintiff nust aver (1) sone affirmative state action which
violated plaintiff’s Constitutional rights; (2) which the state
was under sone obligation to protect; (3) that the state failed
to performits obligation; and (4) sonme harmthat resulted.

See Lew s, supra.

St at e- Cr eat ed Danger

Plaintiff argues that the Cty created the danger which
Tinneny faced when it rel eased Passalicqua. In support of his
contention, plaintiff argues that the court should apply the
four-part state-created danger theory enunciated in Kneipp v.

City of Philadelphia, 95 F.3d 1199 (3d Cir. 1996).




Not only is the factual predicate of the Third Crcuit
Court of Appeal’s decision in Kneipp distinguishable fromthose
of the within matter, but an application of the Kneipp state-
creat ed danger test does not yield a favorabl e decision for
plaintiff. 95 F.3d 1199.

In Knei pp, plaintiff averred a Section 1983 cause of
action against the City of Philadel phia. The Constitutional
viol ation averred was a violation of substantive due process.
Plaintiff clainmed that Samant ha and Joseph Knei pp were wal ki ng
home froma bar on January 23, 1993. Samantha was visibly
i ntoxi cated. She snelled of urine and was, at tinmes, unable to
wal K wi t hout assistance. Wen Samant ha and Joseph were a third
of a block fromhone, Oficer Wesley Tedder stopped the couple.
The stop occurred shortly after mdnight. 95 F.3d at 1201.

During the course of the stop Joseph asked perm ssion
to |l eave the scene and return hone because there was a babysitter
wat ching the couple’s son, and it was late. One of the officers
gave Joseph perm ssion to | eave the scene. At that point, not
only were the officers in custody of Samantha, but there was no
one to whomthe officers could rel ease Samantha at the concl usi on
of the stop. 95 F.3d at 1202.

Samantha did not return hone that night. She was found
unconsci ous at the bottom of an enbanknment not far from where the

stop occurred at approximtely 1:51 o’'clock a.m The tenperature



t hat ni ght was approxi mately 34 degrees Fahrenheit. As a result
of the exposure, Samant ha suffered hypotherm a and anoxia. The
anoxia resulted in permanent brain danmage. 95 F.3d at 12083.

The predicate facts on which Kneipp is based are
materially different fromthose presented here in two materi al
aspects. First, in Kneipp the police had custody of the person
who suffered harm In the instant nmatter, there is no allegation
that the police had Tinneny in custody. Second, in Kneipp the
pol i ce abandoned the person who suffered harmin an area where
harmwas immnent. |In the instant matter, there is no all egation
that the police placed Tinneny in a situation where harm was
i mm nent .

The four elenments of the state-created danger test set
forth in Kneipp are:

(1) the harmultimately caused was foreseeabl e and
fairly direct; (2) the state actor acted in

W Il ful disregard for the safety of the plaintiff;
(3) there existed sone rel ationship between the
state and the plaintiff; (4) the state actors used
their authority to create an opportunity that

ot herwi se woul d not have existed for the third
party’s crinme to occur.

95 F. 3d at 1208 (citing Mark v. Borough of Hatboro, 51 F.3d 1137,

1152 (3d Gir. 1995)).



Foreseeability

Next we apply the factual avernents in plaintiff’s
Conplaint to the four-part Kneipp test. The first elenent of the
Knei pp state-created danger test is that the harmwas foreseeabl e
and fairly direct.

Plaintiff has made a nunber of all egations which
establish that it was foreseeabl e that Passalicqua would kill
Ti nneny. Furthernore, plaintiff has averred that the Gty knew
t he danger that Passalicqua represented to Tinneny. Tinneny
conplained to the Gty nunerous tines about Passalicqua. The
Cty was aware that Passalicqua had threatened Tinneny with death
and had possessed a deadly weapon when Passal i cqua had done so.
Mor eover, Tinneny obtained an Order of Restraint against
Passalicqua. The police were prepared to enforce the Order of
Protection agai nst Passalicqua. The police had an arrest warrant
for Passalicqua and took Passalicqua into custody upon the arrest
war r ant .

The problemwith the foreseeability factor is that the
only way it was directly foreseeable to the police that
Passal i cqua would kill Tinneny was in the glare of *20-20
hi ndsight”. Prior to the killing, it was only foreseeable in the
sense of statistical probabilities, not in the sense of |egal

causati on.
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Unfortunately, a certain small percentage of people who
threaten to kill their spouses over donestic disputes actually
carry out the threat. Fortunately, a very |arge percentage of
peopl e who make such threats never carry them out, including
peopl e who harass and stal k and are subject to protection-from
abuse orders. Despite the existence of donestic-abuse profiles
and nodel s, donestic abuse cuts across every stratum of Anmerican
Society, and there is no reliable way for the police to predict
who anong the many potential abusers will carry out their
t hreats.

Because the Constitution was not designed as a
guarantee of certain mninmal |evels of safety and security, the
police did not becone the permanent guarantor of Tinneny’'s
safety. To hold otherwi se would require the police to I ock up
indefinitely all of the many thousands of potential abusers and
to never let themout for fear of violating the Constitutional
rights of sone potential victim

Accordingly, the Cty did not becone the pernanent
guarantor of Tinneny' s safety because Ti nneny had obtai ned an
Order of Protection agai nst Passalicqua, because the police had a
warrant for Passalicqua’s arrest, or because the police had taken

Passalicqua into custody and rel eased him See DeShaney,

489 U. S. at 201, 109 S.Ct. at 1006, 103 L.Ed.2d at 262-263.
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When the police rel eased Passal i cqua, Tinneny was not
at the police station. The police did not drop Passalicqua off
in an area where Tinneny was known to be. According to Paragraph
21 of the Conplaint the police rel eased rel ease Passalicqua so
that he could settle his personal affairs and see his children
one last tine before turning hinself back in to the police at
approximately 1:00 o’ clock p. m

Wil e the death of Tinneny is tragic and the actions of
Passal i cqua are repughant, the causal connection between
Passalicqua’'s release and Tinneny’s death is too attenuated.

See Morse v. Lower Merion School District, 132 F.3d 902 (3d Gr.

1997). There were too nmany internediate, intervening acts by
Passal i cqua that cannot be attributed to the Cty. Utimtely,
the Gty placed Tinneny in no worse position than that in which
he woul d have been had it not acted at all. DeShaney,

489 U. S. at 201, 109 S.Ct. at 1006, 103 L.Ed.2d at 262-263.

In short, plaintiff has not averred such facts as to
make the harm Ti nneny suffered “foreseeable and fairly direct”
fromthe Gty s perspective. Therefor, the absence of a “fairly
direct” causal connection between the Cty’'s actions and
Tinneny’s death precludes any liability by the Cty. Kneipp,
95 F. 3d at 1208.
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W1 ful ness

The second el enent of the Kneipp test is that the state
actor acted in wllful disregard for the safety of the plaintiff.
Because plaintiff has not alleged facts sufficient to nake
Tinneny’s death directly causally related to the City’ s rel ease
of Passalicqua, as a matter of law, plaintiff cannot establish
that the Gty was willfully indifferent to Tinneny's safety.

See Morse, 132 F. 3d at 910.

Moreover, the City was clearly concerned for Tinneny’'s
troubles with Passalicqua. Tinneny’'s conplaints did not fall on
deaf ears. Tinneny received an Order of Protection. Upon
Ti nneny’ s conpl ai nt that Passalicqua had violated that Order the
police obtained an arrest warrant and executed it.

The police did allow Passalicqua to | eave the station
to put his affairs in order and say goodbye to his children, but
this does not constitute willfull disregard of Tinneny s safety.
The nost that can be said of the Gty is that it rel eased
Passal i cqua under circunstances that may have dictated a nore
active role for it. DeShaney, 489 U S at 203, 109 S.C. at
1007, 103 L.Ed.2d at 263.

Because “the Due Process C ause does not require the
State to provide its citizens with particular protective
services, it follows that the State cannot be held |iable under

the Cause for injuries that could have been averted had it
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chosen to provide them DeShaney, 489 U S. at 196-197,

109 S.C. at 1004-1005, 103 L.Ed.2d at 259.

Speci al Rel ati onship

The third el ement of the Kneipp test is that there
exi sted sone relationship between the state and the plaintiff.
Plaintiff must aver facts supporting the contention that sone
rel ati onship between the state and Ti nneny exi sted. Kneipp,

95 F.3d at 1208.

Plaintiff avers that Tinneny and the Cty were
specially bound by the Order of Protection. Plaintiff contends
that this special relationship required the city to protect
Tinneny from Passalicqua. Plaintiff asserts that the genesis of
this relationship was Tinneny’s recei pt of an Order of
Prot ection.

There is some support for plaintiff’s position in
Pennsyl vania’s Protection From Abuse Act, 23 Pa.C. S. A 886101-
6117. The statute inposes the duty upon |ocal |aw enforcenent
agencies to provide certain notifications to the victins of
abuse. For instance, section 6105(b) requires each | aw
enf orcenent agency to “provide the abused person with oral and
witten notice of the availability of safe shelter and of
donestic violence services in the conmunity, including the
hotline for donestic violence services.” 23 Pa.C. S. A 86105(b).

Section 6105(d) requires | aw enforcenent agencies to “nake
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reasonabl e efforts to notify any adult or emanci pated m nor
protected by an order...of the arrest of the defendant for
viol ation of an order as soon as possible....not nore than 24
hours after prelimnary arraignnent.” 23 Pa.C S. A 86105(d).

Section 6114(c) of the Protection from Abuse Act

provi des t hat
[t]he appropriate releasing authority...shall use
all reasonable nmeans to notify the victim
sufficiently in advance of the rel ease of the
of fender from any incarceration inposed under
subsection (b) [froma sentence for contenpt of a
protection order]. Notification shall be required
for work rel ease, furlough, nedical |eave,
community service, discharge, escape and
recapture. Notification shall include the terns
and conditions inposed on any tenporary rel ease
from cust ody.

23 Pa.C. S. A 86114(c). Wiile the Gty has a statutory obligation

to provide certain information and notice to victins of physical

abuse, this does not translate into the type of special

rel ati onshi p contenpl ated by Knei pp.

The | ogi cal extension of plaintiff’s argunent is that,
fromJanuary 10, 2001 to an indefinite period in the future, the
Cty had an affirmative duty to protect Tinneny from Passalicqua.
If that were the case, then the Cty would have a speci al
relationship with, and a duty towards, everyone of its citizens
who is a victimcovered by the protection of a court order, or

who is a party to a civil or a crimnal action and covered by the

protection, or the requirenents, of a court order.
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Plaintiff’s argunents fail as a matter of law. In
order to neet the Kneipp “relationship” elenent, the plaintiff
must all ege sone facts to show that the state exerted contro
over Tinneny. Miyrse, 95 F.3d at 1209. But the Order of
Protection conferred to the Gty no ability to control Tinneny.
Ti nneny did not becone a ward of the state. Wen the Gty
rel eased Passalicqua, it took no affirmative action regarding
Ti nneny.

Under the special relationship theory the state is
responsi ble for preventing harns to an individual only when the
state has taken away the power of that individual to defend
hi nmsel f.

When the State by the affirmati ve exercise of its
power so restrains an individual’ s liberty that it
renders himunable to care for hinself, and at the
same time fails to provide for his basic hunman
needs - e.g. food, clothing, shelter, nedical

care, and reasonable safety - it transgresses the
substantive limts on state action set by the

Ei ght h Arendnent and the Due Process C ause.

D.R. v. Mddle Bucks Area Vocational Technical School

972 F.2d 1364, 1370 (3d GCir. 1992)(gquoting DeShaney,

489 U.S. at 200, 109 S.Ct. at 1005, 103 L.Ed.2d at 261-262).

Such is not the case here. As expl ained above, the
instrument that plaintiff clainms created the special relationship
between the City and Tinneny did not cause Tinneny to be taken
into the City's custody and held against his will. The only

effect of Tinneny’'s Order of Protection was the crimnalizing of
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any further contact that Passalicqua m ght have attenpted with
Ti nneny. Therefore, as a matter of l|law Tinneny did not have a
special relationship with the Gty that would render the Gty

responsi ble for protecting Tinneny from Passal i cqua.

Aut hority
Finally, the fourth el enment of the Kneipp test is that

the state actors used their authority to create an opportunity
that ot herw se woul d not have existed for the third party’ s crine
to occur. But plaintiff has failed to aver any set of facts that

the Gty used its authority to create an opportunity that

ot herwi se woul d not have existed for Passalicqua to kill Tinneny.
Knei pp, 95 F.3d at 1208.

While plaintiff maintains, and it is certainly true,
t hat Passal i cqua coul d not have killed Tinneny during the
afternoon of January 19, 2001 if the Gty had not rel eased
Passalicqua fromits custody, this does not establish that the
City “created an opportunity that otherw se would not have
exi sted.” Kneipp, 95 F.3d at 1208. In order for the court to
find that the Cty had created such an opportunity, plaintiff
nmust aver some facts which establish that Tinneny “was in a worse
position after the police intervened than [ he] would have been if
t hey had not done so.” 95 F.3d at 1209. Wen the City rel eased
Passalicqua it did not increase the danger or risk of injury to

Tinneny. 1d. The risk of injury to Tinneny renmai ned constant.
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There is no allegation or inference in the Conplaint to the
contrary. Consequently, plaintiff fails to establish this prong.
Because plaintiff failed to aver sufficient facts from
which the court mght determne or infer that any of the Kneipp
factors have been net, the state-created danger test does not

save the Conplaint fromdism ssal

Failure to Train

Plaintiff alleges that the City is |iable because the
police officers, acting in accordance with their training,
rel eased Passalicqua. Since we decide that the City' s police did
not violate Tinneny' s Constitutional right to substantive due
process when they rel eased Passalicqua, the City cannot be |iable
for failing to train the police appropriately concerning such
rel eases. The facts, even all the allegations in the Conplaint
are true, fail to establish that the Gty is a wongdoer. See

Collins v. City of Harker Heights, 503 U S. 115, 124,

112 S.C. 1061, 1068, 117 L.Ed.2d 261, 272 (1992). Therefore,
plaintiff is without a cause of action or a renedy agai nst the
Cty.
Concl usi on
“Qur Constitution deals with the | arge concerns of the
governors and the governed, but it does not purport to supplant
traditional tort law in laying dow rules of conduct to regulate

l[iability for injuries that attend living together in society.”
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Daniels, 474 U. S. 327, 332, 106 S.C. 662, 665, 88 L.Ed.2d 662,
669. “[A] State’'s failure to protect an individual against
private violence sinply does not constitute a violation of the
Due Process Cl ause.” DeShaney, 489 U. S. at 197,

109 S.Ct. at 1005, 103 L.Ed.2d at 259. Because plaintiff has
failed to aver any fact or inference that the Gty violated

Ti nneny’s Constitutional right to substantive due process under
t he Fourteenth Amendnent of the United States Constitution, the

Conpl aint is dismssed.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JASON STOLZER, AS ADM NI STRATOR
ON BEHALF OF THE ESTATE OF GARY
TI NNENY, DECEASED,

Cvil Action

Plaintiff,

VS. No. 03-CV-0098

CITY OF PH LADELPHI A,

CITY OF PH LADELPH A PQOLI CE

DEPARTMENT FI FTH POLI CE

DI STRI CT, and

CI TY OF PH LADELPH A PQOLI CE

DEPARTMENT, NORTHWEST

DETECTI VES,

Def endant s.

ORDER

NOW this 30" day of Septenber, 2003, upon consideration

of Defendant’s, City of Philadel phia, Mtion to D smss Pursuant to



F.RCGv.P. 12(b)(6) and (b)(1) filed January 31, 2003; upon
consideration of Plaintiff’s Answer in Opposition to Defendant’s
Motion to Dismiss Plaintiff’s Conplaint, which answer was filed
February 20, 2003; and for the reasons expressed in the acconpanyi ng
Opi ni on,

IT IS ORDERED, by agreenment of counsel, that defendant

City of Philadel phia Police Departnent Fifth Police District and
defendant City of Philadel phia Police Departnent, Northwest
Detectives are disnmssed fromthis action with prejudice.

IT 1S FURTHER ORDERED by agreenent of the parties that

Counts IIl and IV are dism ssed with prejudice fromplaintiff’s

Conpl ai nt..
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IT 1S FURTHER ORDERED t hat Defendant’s, City of

Phi | adel phia, Mdtion to Disnmiss Pursuant to F.R Civ.P. 12(b)(6) and
(b)(1) is granted.
IT 1S FURTHER ORDERED that plaintiff’s Conplaint is

di sm ssed.

BY THE COURT:

Janmes Knol |l Gardner
United States District Judge
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