IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

FARD MJUHAMVAD,
Pl aintiff

Civil Action
No. 02-CV-187

VS.
COUNTY OF LEH GH COWM SSI ON,
LEH GH COUNTY PRI SCN,
EDWARD SWVEEENEY,

NANCY AFFLERBACH, DEPUTY WARDEN
OF TREATMENT,

DALE MEI SEL, DEPUTY WARDEN,

CI NDY EGQ ZI O, DEPUTY WARDEN
OF | NVATE SER, and

N N N N N N N N N N N N N N N N N N N N N N N

SAM | ADI O,
Def endant s
* * *
APPEARANCES:
FARD MUHAMVAD
Pro se

WLLIAM J. DEVLIN, JR , ESQU RE,
On behal f of Defendants,
County of Lehi gh Comm ssi on,
Lehi gh County Prison, Edward
Sweeney, Nancy Affl erbach,
Deputy Warden O Treat nent,
Dal e Mei sel, Deputy Warden, and
C ndy Egi zio, Deputy Warden
O Inmate Ser



CPI NI ON

JAVES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendants’ Motion
to Dismss for Failure to Follow the Court’s Order of January 22,
2003, which notion was filed April 24, 2003 on behalf of all
def endants except Sam ladio. For the reasons expressed bel ow, we
grant in part and deny in part defendants’ notion. Specifically,
we direct pro se plaintiff to serve upon all defendants by
Cct ober 31, 2003, in conformty with Rule 5 of the Federal Rules
of Civil Procedure, his Anended Conplaint, his Petition for Leave
to Anend the Conplaint, his “Pursuant to FF.R Cv.P. 12(A)
Plaintiff, Fard Muhammad’s Answer to Defendants, Edward Sweedney,
Nancy Affl erbah, Dale Misal, C ndy Egizio Sam C audi 0's Response
to Conplaint Via Motion to Dismss”, and all other docunents
which plaintiff has filed with the court.

Plaintiff has not responded to defendants’ notion. To
be tinely pursuant to Rule 7.1(c) of the Local Rules of Gvil
Procedure for the Eastern District of Pennsylvania, plaintiff’s
response would have had to be filed by May 8, 2003. See also
Fed. R Cv.P. 7(e). Because plaintiff has not responded to
def endants notion, we will consider all of defendants’ factual
averments as true.

This matter was initiated on January 11, 2002 when

plaintiff filed a notion to proceed in forma pauperis, which was
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granted. The civil action comenced on May 17, 2002 when
plaintiff filed his Conplaint. The case was initially assigned
to our late colleague, forner United States District Judge Jay C
VWal dman.  On January 30, 2003 the matter was reassigned to the
under si gned.

In his pro se Conplaint, plaintiff prisoner alleges
t hat defendants county, prison, and prison officials violated his
Constitutional rights to the free exercise of religion and equal
protection of law. Mre particularly, plaintiff clainms that his
right to the free exercise of religion under the First Amendnent
t hrough the Fourteenth Amendnent of the United States

Constituti on has been vi ol at ed. See Cantwel |l v. Connecticut,

310 U.S. 296, 60 S.Ct. 900, 84 L. Ed. 2d 1213 (1940). He also
clains that his right to Equal Protection of |aw under the
Fourteenth Anmendnent of the United States Constitution has been
vi ol at ed.

Specifically, plaintiff subscribes to the Islamc
faith. He alleges that defendants will only permt himto attend
the Friday Congregational Prayer, or Jummah, on a bi-weekly
basis, as opposed to allowing plaintiff to attend weekly.

Al |l defendants except Sam |l adi o responded to
plaintiff’s Conpl aint on August 6, 2002 by filing Defendants,
Edward Sweeney, Nancy Afflerbach, Dale Misel, C ndy Egizio, The

County of Lehigh Conmm ssion and Lehi gh County Prison Mtion to
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Di sm ss pursuant to Federal Rule of Civil Procedure 12(b)(6).

On January 22, 2003 Judge Wal dman issued three Orders.
One Order granted plaintiff’'s petition to file an Amrended
Conpl aint and directed that the Arended Conpl aint be filed and
served. Another Order denied defendants’ notion to dism ss as
nmoot, but permtted defendants to refile in light of the Anended
Conplaint if appropriate. The third Order denied plaintiff’s
petition to stay the proceedi ngs without prejudice to refile upon
a showi ng that service of the petition had been nmade upon
def endant s.

Def endants were surprised by Judge WAl dnan’s Orders
because none of plaintiff’s pleadings and docunents had been
served upon them Despite defendants’ surprise, defendants
waited to see if plaintiff would abide by Judge Wal dman’ s Orders,
particularly in regard to Judge WAl dman’s directive that proper
service of these itens be nade upon defendants.

Defendants filed the within notion on April 24, 2003
because plaintiff had not yet served the pleadi ngs and docunents
upon defendants. In their notion, defendants seek di sm ssal of
the Conplaint or, in the alternative, an Order directing
plaintiff to conply with the Federal Rules of C vil Procedure and
Judge Wal dman’s Orders. For the reasons expressed bel ow, we

grant defendants’ notion in part and deny it in part.



Sancti ons
I n determ ni ng whether or not to dism ss a conplaint because
of violations by the plaintiff and the prejudice inflicted upon
t he defendant, the court nust exam ne the totality of the
circunstances. The trial court nust bal ance the foll ow ng
factors:

(1) the extent of the party’s personal
responsibility; (2) the prejudice to the adversary
caused by the failure to neet scheduling orders
and respond to discovery; (3) a history of
dilatoriness; (4) whether the conduct of the party
or the attorney was willful or in bad faith; (5)
the effectiveness of sanctions other than

di sm ssal, which entails an anal ysis of

al ternative sanctions; and (6) the neritoriousness
of the claimor defense.

Poulis v. State Farm Fire and Casualty Conpany, 747 F.2d 863, 868

(3d Cir. 1984)(enphasis in original).

Def endants argue that the Poulis factors are net
because plaintiff’s conduct is willful and because defendants
have denonstrated a neritorious defense. However, dismssal is
the nost severe renmedy for plaintiff’s mal feasance. Despite the
severity of the remedy, neverthel ess, dism ssal is appropriate
“not nerely to penalize those whose conduct may be deened to
warrant such a sanction, but to deter those who mi ght be tenpted
to such conduct in the absence of such a deterrent.” National

Hockey League v. Metropolitan Hockey d ub, 427 U S. 639, 642,

96 S.. 2778, 2781, 49 L. Ed. 2d 747, 751 (1976).

Next we evaluate the Poulis factos in light of the
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record in this case. Initially, we consider the first Poulis
factor, the extent of the party’s personal responsibility. The
fact that plaintiff is pro se does not |essen his responsibility.

See e.g. Enerson v. Thiel College, 296 F.3d 184 (3d Gr. 2002).

Because plaintiff is pro se, he bears sole responsibility for his
failures to perfect service of process and obey court Orders.
Accordingly, we find the first factor net.

The second Poulis factor is the prejudice to the
adversary caused by the failure to neet scheduling Orders and
respond to discovery. Defendants are prejudiced by plaintiff’s
failure to prosecute this action. Plaintiff has failed to
provi de defendants with the Amended Conpl ai nt, the docunent which
lists plaintiff’s accusations and all eged grievances. Plaintiff
has also failed to provide defendants with other docunents and
information providing the details of plaintiff’s claims. It is
fundanentally unfair to permt plaintiff to continue this civil
action, exposing defendants to liability and potential |oss of
esteemin the community, w thout identifying the specifics of the
all egations to which defendants nust respond. Accordingly, we
find the second Poulis factor net.

The third Poulis factor is a history of dilatoriness.
Plaintiff has denonstrated such a history. Judge Wl dnman
dismssed plaintiff’s Petition for Stay of Proceedi ngs because

plaintiff had failed to serve defendants with the petition.



Judge Wal dman further directed plaintiff to serve the Amended

Conpl ai nt upon defendants, which plaintiff also failed to do.
Plaintiff acknowl edged this failure in a letter to

def ense counsel in which plaintiff apologized for not serving the

def endants and prom sed to serve the defendant. Plaintiff has

yet to make good on that prom se. Accordingly, we find the third

Poulis factor satisfied.

The fourth Poulis factor is whether the conduct of the
party was willful or in bad faith. Wile there is scant evidence
that plaintiff’s failure to perfect service is notivated by bad
faith, the record reflects that plaintiff’s actions nmay be the
result of a conscious decision. Plaintiff’s filings reflect his
understandable initial unfamliarity with the Federal Rules of
Cvil Procedure. However, subsequently plaintiff has had the
benefit of observing how def endant serves papers upon plaintiff,
as well as a letter from defense counsel explaining the necessity
of service of process, and court Orders directing service.

Accordi ngly, we conclude that the fourth Poulis factor is
sati sfied.

The fifth Poulis factor is the effectiveness of
sanctions other than dismssal. The effectiveness of alternative
sanctions is yet to be tested, although the options are |imted.
Plaintiff lacks significant financial neans. Therefore,

financial penalties are not likely to have an inpact. |In fact,



there appears to be little except the prospect of dismssal, or
the actual dism ssal of plaintiff’s Conplaint, as a potenti al
sanction for plaintiff’s wongdoing. Accordingly, the fifth
Poulis factor has not been satisfied.

The sixth and final Poulis factor is the
meritoriousness of the claimor defense. Defendants claimthat
t hey have established a neritorious defense to plaintiff’s clains
whi ch woul d warrant dism ssal of plaintiff’s Conplaint regardless
of plaintiff’s m sconduct. Defendants contend that the prison
rule limting plaintiff to bi-weekly attendance at the Friday
Jummah falls within a statutory exception which permts the
governnment to “substantially burden a person’s exercise of
religion.” 42 U.S.C. 8§ 2000bb-1(b).

Def endants argue that this exception is applicable
because the prison rule furthers a “conpelling governnmental
interest.” 42 U.S.C. § 2000bb-1(b)(1). However, defendants do
not specify what this conpelling governnental interest is.

Wthout these details, we cannot access whether or not defendants
have a neritorious defense.

Mor eover, defendants do not address the second
requi renent of the statutory exception upon which they rely. The
statute provides that the governnent “may substantially burden a
person’s exercise of religion only if it denonstrates that

application of the burden to the person-- (1) is in furtherance
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of a conpelling governnental interest; and (2) is the |east
restrictive nmeans of furthering that conpelling governnental
interest. 42 U . S.C. § 2000bb-1(b) (enphasis added).

Not only do defendants not identify the conpelling
governnment interest, but they do not indicate why limting
plaintiff to one religious service every two weeks is the | east
restrictive nmeans of furthering that governnental interest. To
the extent that plaintiff’s avernents in the Conplaint or the
Amended Conpl ai nt have any nerit, it may be found in this second
requi renent of 42 U S.C. 8 2000bb-1(b). Therefore, because
plaintiff has a facially neritorious claim the final Poulis
factor is not net.

“Not all of [the Poulis] factors need be net for a

district court to find dismssal is warranted.” Hicks v. Feeney,

850 F.2d 152, 156 (3d Cir. 1988). Nevertheless, we believe that
the interests of justice would be best served by permtting
plaintiff one |last opportunity to conformhis behavior to the
Federal Rules of Civil Procedure and this court’s Orders. To
that end, we give the plaintiff a date certain, Cctober 31, 2003,
by which he shall serve defendants with his pleadi ngs and ot her

docunments or risk disn ssal

Concl usi on

For all the foregoing reasons we grant in part and deny
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in part defendants’ notion to dismss. Plaintiff is directed to
serve upon defendants by Cctober 31, 2003 his Anended Conpl ai nt,
his Petition for Leave to Anrend the Conplaint, his “Pursuant to
F.RGv.P. 12(A) Plaintiff, Fard Muhammad' s Answer to Defendants,
Edward Sweedney, Nancy Affl erbah, Dale Misal, C ndy Egizio Sam
Cl audi 0o’ s Response to Conplaint Via Mdtion to Dismss”, and all
ot her docunents which plaintiff has filed with the court.
Finally, plaintiff is directed to conply with Rule 5 of the
Federal Rules of Cvil Procedure regarding service and filing or

pl eadi ngs and ot her papers and with this court’s Orders.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

FARD MJUHAMVAD,
Pl aintiff

Civil Action
No. 02-CV-187

VS.
COUNTY OF LEH GH COWM SSI ON,
LEH GH COUNTY PRI SCN,
EDWARD SWVEEENEY,

NANCY AFFLERBACH, DEPUTY WARDEN
OF TREATMENT,

DALE MEI SEL, DEPUTY WARDEN,

CI NDY EGQ ZI O, DEPUTY WARDEN
OF | NVATE SER, and

SAM | ADI O,

N N N N N N N N N N N N N N N N N N N N N N N

Def endant s

ORDER

NOW this 29th day of Septenber, 2003, upon
consi deration of Defendants’ Mdtion to Dismss for Failure to
Foll ow the Court’s Order of January 22, 2003, which notion was
filed April 24, 2003 on behalf of all defendants except Sam
ladio; it appearing that plaintiff has not responded to
def endants’ notion; upon consideration of the nmenorandum of | aw
in support of defendants’ notion; and for the reasons expressed
in the acconpanyi ng Opi ni on,

IT 1S ORDERED that the notion is granted in part and

denied in part.

IT 1S FURTHER ORDERED t hat on or before COctober 31,




2003, plaintiff shall file and serve upon defendants his Anended
Conplaint, his Petition for Leave to Anmend the Conplaint, his
“Pursuant to FFR CGv.P. 12(A) Plaintiff, Fard Muhammad s Answer
to Defendants, Edward Sweedney, Nancy Affl erbah, Dale Mei sal,

C ndy Egizio Sam C audi 0’s Response to Conplaint Via Motion to
Dismss”, and all other docunents which plaintiff has filed with
t he court.

IT IS FURTHER ORDERED that failure of plaintiff to

serve the docunents by Cctober 31, 2003 may result in dismssal
of this civil action.

IT IS FURTHER ORDERED that plaintiff shall conply with

Rule 5 of the Federal Rules of G vil Procedure regardi ng service
and filing of pleadings and ot her papers.!?

BY THE COURT:

Janmes Knol | Gardner
United States District Judge

! Rule 5 provides in pertinent part:
Except as otherwi se provided in these rules, every
order required by its terns to be served, every
pl eadi ng subsequent to the original conplaint
unl ess the court otherw se orders because of
numer ous defendants, every paper relating to
di scovery required to be served upon a party
unl ess the court otherwi se orders, every witten
notion other than one which nmay be heard ex parte,
and every witten notice, appearance, denand,
of fer of judgnment, designation of record on
appeal, and sim |l ar paper shall be served upon
each of the parties.
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