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l. FACTUAL BACKGROUND' AND PROCEDURAL HI STORY

The procedural history of this capital convictionis extensive
and conplex. Petitioner has filed nunmerous appeals and petitions

for post-conviction relief? in the state system four of

Petitioner’s conviction occurred nore than twenty years
ago; a detailed recitation of every fact related to this matter
woul d be prol onged and unnecessary. This section briefly recites
the factual background and procedural history necessary to
understand the current posture of the action. Additional facts
relevant to either procedural issues or petitioner’s substantive
clains for relief are set forth herein with the court’s
di scussion of those issues and cl ai ns.

2Under Pennsyl vani a’s Post Conviction Hearing Act, 42
Pa.C.S. 8 9541 (superseded and repl aced by the Post Conviction
Relief Act (“PCRA”) in 1988), a defendant who has appeal ed his or
her conviction, and has been unsuccessful, can also file a
petition with the trial court (the "PCRA court") to obtain a new
trial or an acquittal based on, anong other things, violations of
the Constitution of the Comonweal th of Pennsylvania or the
Constitution or laws of the United States. The denial of a PCRA
petition nay be appealed to the Pennsyl vania Superior Court and
t he Pennsyl vani a Suprene Court.



which resulted in published opinions. Comopnwealth v. Fahy, 512
Pa. 298, 516 A 2d 689 (1986) (affirm ng sentence of death inposed

by Pennsylvania trial court on automatic appeal); Commobnwealth v.

Fahy, 537 Pa. 533, 645 A 2d 199 (1994) (affirm ng denial of Fahy’s
PCRA petition challenging jury instruction on “torture” as an

aggravating circunstance); Comonwealth v. Fahy, 549 Pa. 159, 700

A 2d 1256 (1997) (affirmng validity of Fahy's waiver of all

collateral or appellate proceedings); Commonwealth v. Fahy, 1999

Pa. LEXIS 3004, 737 A 2d 214 (1999) (affirm ng Judge Sabo’s order
di smissing Fahy's fourth PCRA petition).? In addition, this
petition for a wit of habeas corpus was addressed previously in
federal court: first, in an unpublished order by Chief Judge G| es;
and next, in a published opinion by the Court of Appeals affirmng

t hat order. Fahy v. Horn, 240 F.3d 239, 246 (3d Gr. 2001)

(anmended petition for habeas corpus should be treated as first
petition under principles of equitable tolling).

On January 24, 1983, Henry Fahy was tried before a jury with
t he Honorabl e Al bert F. Sabo, Court of Comron Pl eas of Phil adel phia
County, presiding. The prosecution presented evidence that on
January 9, 1981, Fahy entered the honme of twelve year-old Nicoletta

(“Nicky”) Caserta, a neighbor’s daughter, had forced sexual

3Throughout the course of this action, these opinions
soneti mes have been referred to as “Fahy-1,” “Fahy-2,” “Fahy-3,”
and “Fahy-4.” For purposes of clarity, the court will preserve
t hose designations herein.



intercourse with her and dragged her to the basement. Ni cky’s
corpse was discovered l|ater that day by her stepfather, Paul
Piccone. Police investigators testified the child s body had a T-
shirt and an electrical cord wapped around the neck, mnultiple
tears to the vagina and rectum and eighteen stab wounds to the
chest. The jury, returning guilty verdicts on all counts,
convicted Fahy of first-degree nurder, rape, burglary and
possession of instrunment of crine.

The jury then conducted a separate sentencing hearing. In
determ ning that Fahy should receive a sentence of death rather
than |ife inprisonnent, the jury found the followng three
aggravating circunmstances: 1) “The defendant committed a killing
during the perpetration of a felony,” 42 Pa.C. S. § 9711(d)(6); 2)
“The defendant has a significant history of felony convictions
i nvol ving the use or threat of violence to the person,” 42 Pa.C S.
8§ 9711(d)(9); and, 3) “The offense was commtted by neans of
torture,” 42 Pa.C. S. 8§ 9711(d)(8). Two mtigating circunstances
were found: 1) “The defendant was under the influence of extrene
mental or enotional disturbance,” 42 Pa.C. S. 8 9711(e)(2); and 2)
“The capacity of the defendant to appreciate the crimnality of his
conduct or to conform his conduct to the requirenents of the |aw
was substantially inpaired,” 42 Pa.C. S. 8 9711(e)(3).

Sent enci ng was deferred pending the filing and di sposition of

post-trial notions which were argued before the court en banc, and



denied on November 2, 1983. Fahy was sentenced to death for the
homicide conviction, ten to twenty years for the burglary
conviction, two and one-half to five years for the weapons
conviction, and ten to twenty years for the rape conviction.

On appeal, the sentence was affirmed. See __ Fahy-1. The
Pennsylvania Supreme Court held: there was sufficient evidence to
supportthe conviction; the evidence supported the finding that his
confession had been voluntary and Fahy had knowingly and
intelligently waived his rights; prosecutorial misconduct did not
result from Fahy’ s unsolicited testinony regarding incarceration
for former crimes; the phrase “significant history” in the death
penal ty statute was not unconstitutionally vague or overbroad; the
jury’s finding of substantial nental inpairnent did not preclude
t he deat h penalty; and, death was not a di sproportionate puni shnent
for the crimes of conviction. 1d.

Fahy filed a petition under Pennsylvania' s Post Conviction
Hearing Act, 42 Pa.C. S. 8 9541 (superseded and repl aced by t he Post
Conviction Relief Act (“PCRA’) in 1988) (“first PCRA petition”),
but he did not pursue the petition, and it was dism ssed w thout
prejudice in 1987.

In 1992, the Governor of Pennsylvania issued Fahy's death
war r ant . Fahy again sought relief (“second PCRA petition”); he
obtained a stay of execution and remand from the Pennsylvania

Suprene Court to the Phil adel phia Court of Common Pl eas to consi der



whether trial counsel had been ineffective. On remand, Judge Sabo
affirmed the death sentence, and Fahy appealed, see _ Fahy-2. On
appeal, the Pennsylvania Supreme Court held that trial counsel’s
failure to request a definition of the term“torture” for the jury
did not constitute ineffective assistance. The United States
Suprene Court denied certiorari in January, 1995 and a second
death warrant was signed in My, 1995.

On July 7, 1995, the Pennsylvania Suprene Court granted a

second stay to permt Fahy thirty days to file a third PCRA

petition. In that tinely filed petition, Fahy argued that he
suffered from a nental illness and trial counsel should have
presented expert testinony to prove his illness was a mtigating

ci rcunst ance. He also clained a conpetency hearing should have
been hel d before the penalty phase of his trial.* After a hearing,
the PCRA court concluded, in part, that the jury had in fact found
relevant mtigating circunstances regardi ng bot h nental disturbance
and substantial inpairnent even in the absence of an expert
opi nion. Judge Sabo denied the petition; Fahy appealed again to
t he Pennsyl vani a Suprene Court.

Wi | e that appeal was pendi ng, Fahy noved to waive his rights

to all appell ate proceedi ngs and collateral relief. Fahy’ s counsel

4Also at this time, Fahy requested the federal court stay
his execution to permit him to file a habeas corpus petition.
Because the state court had already issued a stay of execution,
this court dismissed the petition, without prejudice, for failure
to exhaust state remedies.



then filed a notion asking the PCRA court to determ ne whether or
not he was conpetent to waive rights. The Pennsyl vani a Suprene
Court remanded to the PCRA court to determ ne whether Fahy fully
understood the consequences of a waiver of all appellate and
collateral relief. On August 9, 1996, Fahy appeared before the
PCRA court and confirned his desire to waive all appeals and
collateral relief. The PCRA court found him conpetent to do so.

On appeal to the Pennsylvania Suprene Court, Fahy’s counsel
all eged that Fahy no longer wished to waive his rights.® On
Septenber 17, 1997, the Pennsylvania Suprene Court, unani nously
affirmng Judge Sabo, held that Fahy had know ngly renounced all
col l ateral and appel |l ate proceedi ngs in the August, 1996 col | oquy.
See Fahy-3. An application for reargunent filed by Fahy’'s counsel
was deni ed.

On Novenber 12, 1997, Fahy’'s counsel filed a fourth PCRA
petition. The PCRA court dism ssed this petition because it was

time-barred and failed to set forth a prima facie case that a

m scarriage of justice had occurred. The Pennsyl vani a Suprene
Court, affirmng the petition was wuntinely under the Post
Conviction Relief Act, noted the Court I|acked jurisdiction to
reviewit. See Fahy-4. The decision was based on the Novenber 17,

1995, PCRA anendnent requiring all PCRA petitions “including a

>Before the appeal was heard, by order dated October 23,
1996, the Pennsylvania Suprene Court denied the petitioner’s
March, 1996, notion to remand for a conpetency eval uati on.
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second or subsequent petition, shall be filed within one year of
the date the judgnent becones final ... .7 42 Pa.C. S. 8
9545(b)(1).

Anot her warrant setting Fahy' s execution for Cctober 19, 1999,
was signed, but six days prior to the schedul ed date, Fahy filed a
nmotion for a stay of execution and an anmended habeas petition in
federal court. Chief Judge Gles, acting as energency judge,
granted a 120 day stay, and determ ned that the anended petition
shoul d not be treated as a successive petition and despite the one-
year statute of limtation under the Antiterrorism and Effective
Death Penalty Act of 1996 (“AEDPA’), 28 U S.C. § 2244(d)(1), the
petition was subject to both statutory and equitable tolling.® On
appeal by the Commopnwealth, the court rejected statutory tolling

but affirmed the application of equitable tolling. See Fahy v.

Horn, 240 F.3d 239, 246 (3d Cr. 2001). The United States Suprene

Court denied certiorari, and the habeas petition is before this

court.

1. PROCEDURAL | SSUES

Before considering the nerits of Fahy' s petition, it is

necessary to address threshold issues of jurisdiction.

5Chief Judge Giles stated that his decision would be subject
to modification by this judge (to whom the petition was
originally assigned) within 35 days of the date of his order.
After considering the matter, this judge agreed that Fahy’s
anended petition was properly filed.

v



A. WAl VER
1. Rel evant Facts

Fahy wrote to the state trial court in November, 1991, before
the Governor had issued a death warrant; he asked the judge not to
acceptany last-minute petitions on his behalf unless filed by Fahy
himself. Fahy stated that he understood the issues in his case and
that those issues should be raised only “if | so choose.” Shortly
thereafter, follow ng the Governor’s signing of the first execution
warrant, Fahy filed his second PCRA petition, and his execution was

st ayed.

In May, 1995, the Governor signed a second execution warrant.
On Decenber 5, 1995, during the pendency of an appeal from the
denial of his third PCRA petition, Fahy filed a handwitten, pro se
petition requesting the PCRA court to allow him to waive all
coll ateral proceedings and wthdraw any appeals in order for his
death sentence to be carried out “at once.” See Decenber 5, 1995,
Motion Respectfully Requesting the Right to Waive Al Coll ateral
Proceedings; and to Wthdraw Any Appeals, That Execution May Be

Schedul ed and Thereafter Adm ni ster At Once.

On March 22, 1996, Fahy’s attorneys, arguing public interest
requi res a psychiatric eval uati on whenever a defendant decides to
wai ve his collateral and appellate rights in a capital case, filed

a notion requesting that the PCRA court determne Fahy's



competency. Following the colloquy proceedings, discussed infra

that motion was denied.

In April, 1996, Fahy again wrote the trial court to protest
what he perceive d to be his lawers strategy of delay. He
conpl ai ned that his counsel was engaging in tactics contrary to his

w shes, and asked the court to intervene.

On July 17, 1996, the Pennsyl vani a Supreme Court ordered Judge
Sabo to conduct “a colloquy to determ ne whether petitioner fully
under st ands t he consequences of his request to wthdraw his appeal
and to waive all collateral proceedings.” On August 2, 1996, Fahy
appeared for the colloquy, but requested an additional week, and a
transfer from Philadelphia County prison to SC-Gaterford
(“Graterford”) during that week, to consider his decision further.
Fahy explained: “[E]very time |’ mbrought down to this county | go
through threats and | go through situations. Such as now where an
officer by the nane of Caserta, the sanme nane of the [victims]
famly, hetells me he’s related to the Caserta fam |y, and i ndeed,
Caserta is witten on his pin on his chest on his nane tag. So now
I amin the condition here that | got an officer nmaking threats to
me.” (Notes of Testinmony (“N.T.”) 8/2/96, 25-26). The PCRA court

granted both requests and continued the colloquy for one week.

On August 7, 1996, during the week all owed by the PCRA court
for contenpl ati on, Fahy executed a sworn declaration stating that

he wished to litigate his case with the assistance of his current

9



counsel. See August 7, 1996, Fahy Declaration.

On August 9, 1996, Fahy again appeared before the PCRA court

for and the colloquy. Counsel for Fahy immediately attempted to

bring his sworn declaration to the court’s attention, and Fahy
stated that he wanted to speak to Judge Sabo off the record. (N T.
8/9/96, 2). Judge Sabo denied the request to speak off the record
but told Fahy he woul d answer any questions he had in open court.
(ILd. at 3). Judge Sabo then asked Fahy if he had an opportunity to
speak to the attorneys from the Center for Legal Education,
Advocacy & Defense Assistance ("CLEADA'") during his week at
Graterford. Fahy responded that he had spoken to them on three
separate days, and again that norning before the colloquy. Fahy
admtted that the last tinme the CLEADA attorneys had cone to
Graterford, he had signed papers stating that he desired their
representation, but that he was no | onger sure of that decision and

troubl ed by the prospect of undergoing nental health testing.

FAHY: “1 would like to knowif, if | decide to go through
with this and not withdraw ny petition, would | have to
be then put through all kinds of tests, of doctors’
tests and psychol ogi sts’ tests? | nean doesn’t the order
say that you are to determ ne ny conpetency?”

COURT: “Sure.”

FAHY: “I am”

COURT: “You and | know that you are not insane, right?”
FAHY: “Yes.”

COURT: “Those attorneys m ght think you re insane, but
| don't think ...”

* % %

FAHY: “1 would like the District Attorney to continue his

10



proceedi ngs, please.”

(N.T. 8/9/96, 4-6). Counsel for Fahy requested the opportunity to
guestion him regarding the decision to go forward; Judge Sabo
denied the request. “He is ny witness. The Suprene Court sent him
down here for ne to decide, not you.” (Id. at 6). Fol | owi ng
anot her statenent by Fahy concerning his conflicted feelings, Judge
Sabo asked, “Are you telling ne you wi sh to withdraw your appeal to
t he Pennsyl vani a Suprenme Court and to the Federal Courts?” Fahy’s
answer: “Yes.” (ld. at 9). At the tinme, there was no federa

proceedi ng, and Fahy’s counsel objected to his waiver of such
rights. Counsel asked to be heard on that objection a total of
five times, (id. at 9-11), but was deni ed each request. Judge Sabo
expl ai ned: “1 don’t care what your objections are. W’ re not here
to retry this case. W' re down here because the Suprene Court
wants to make sure that he understands what he is giving up. And
|"ve tried to explain to himwhat he is giving up. He knows what

he’s giving up. He just told ne that.” (lLd. at 10).

Fahy told the court he had changed his m nd since signing the
declaration, and no |onger wanted representation from the CLEADA
| awers. Fahy said he understood that his attorneys “neant well”

but that he did not wish to pursue any further appeals:

I just don't want you to file any nore petitions for
me. Wen | |eave here, don't ask the Court to
reconsi der, the Suprene Court. | know what |'m doi ng.

| don't need to be brought down here on sone petition

11



as [one of my attorneys] put the remand in for my
Petition that | filed on December 5th which is marked
as Exhibit C-1. | don’t need some action put on that.

I know what | want. If | hadn’t known what | want |
never would have filed a Petition. It just got to the

point and that time that this is it. It's been since

1981, I have been on death row since 1983. Forgive me.
I know you all mean well. It's just | think your
energy could be well spent on someone who is, who is
ready to receive it. There is no use in giving it to

me when | don’t want it. Not at this time. It's over.

(N.T. 8/9/96, 11).

Following Fahy’ s statenent, his counsel again requested the
chance to question him regarding the waiver; at which point,
counsel for the Cormonweal th al so suggested to the court that “sone
nore-detailed formal questions” addressing “step by step, the
rights that he is in fact relinquishing” were necessary to ensure
the record s conpleteness. (Ld. at 12-13). Fahy’ s counsel
interjected that there existed a need to inquire into
“psychol ogically significant” facts, to which the court responded:
“What do you nean psychol ogically? You argue it to the Suprene
Court. There is nothing wong with his brains. H s brains are

better than yours.” (lLd. at 13-14).

Judge Sabo al |l owed the Conmmonwealth to proceed. During the
subsequent questioning, Fahy was asked if he understood he m ght,
as sone point, be asked to speak to a doctor to determne his
conpetence; Fahy replied that he thought the Suprene Court had

directed Judge Sabo to make such a determ nation, and that he

12



sought to avoid seeing any doctors. (N.T. 8/9/96, 19). A second
attorney forthe Commonwealth then examined Fahy, “aski ng questions

i n an abundance of caution,” (id. at 21), to satisfy the court on

t he question of conpetence. Judge Sabo announced, “He’s al ready
satisfied me. | think he’s nore conpetent than all you attorneys
out there.” (lLd. at 22). Counsel for the Commonweal th conti nued

to question Fahy, in response to which Fahy demanded, “Wuld you

like me to nane the 42 Presidents, would that convince you?”’
(Ld.).

Counsel for Fahy then attenpted to make a nental health
proffer, which was rejected (id. at 23), and to ask questions of
Fahy about the conditions of his incarceration, but was denied the

chance (id. at 24).

COUNSEL FOR FAHY: “And, Your Honor, just so that we are
clear: we ask for perm ssion to either ask the questions
or make a proffer.”

COURT: “And | said to you, you will take it up with the
Suprene Court.”

Id. at 30. After approximately one hour and ten mnutes, the

heari ng concl uded.

Subsequent|ly, on Cctober 23, 1996, the PCRA court denied the
March, 1996, notion fil ed by Fahy’ s counsel to determ ne conpetency
to waive all appellate proceedings. Fahy’'s counsel then appeal ed
Judge Sabo’s determ nation regarding waiver and alleged that,

notwi thstanding Fahy's letter and testinony, his rights to

13



collateral and appell ate review had not been waived. Fahy' s
counsel relied on a subsequent declaration of counsel containing a
nunber of purported facts regarding the waiver colloquy and on a
Fahy declaration signed August 21, 1996, twelve days after the
wai ver col |l oquy. Al l egations primarily concerned coercion by
guards, and the assertion that Fahy really did want to pursue
appeal s. The Suprene Court of Pennsylvania found the alleged facts
unsupported by the hearing transcript. On Septenber 17, 1997, that
Court, unaninously affirm ng Judge Sabo, held Fahy had renounced
all collateral and appellate proceedings in the 1996 colloquy.
Recogni zi ng that, when conducting a waiver colloquy, a trial court
must satisfy itself the defendant’ s waiver was know ng, intelligent
and voluntary, the court stated:
Inthe instant case, the trial court conducted a col |l oquy
| asting nore than an hour during which appellant clearly
and unanbi guously stated that he wished to waive his
right to all further appeals and that he wanted his
sentence carried out as soon as possible. He stated that
he understood that his sentence likely would be carried
out if he waived his appellate rights. He al so repeatedly
stated that he wanted his attorneys not to file any
further appeals or petitions on his behalf. As a result
of the colloquy, the court accepted appellant's waiver.
A review of the transcript of the colloquy hearing in
this matter reveals that the trial court conducted an

adequate wai ver colloquy before accepting appellant's
wai ver as bei ng made knowi ngly and vol untarily.

700 A 2d at 1259 (Fahy-3). An application for reargunment was
deni ed.

Foll ow ng the Pennsylvania Suprenme Court’s affirmation of
Fahy’ s wai ver, counsel filed a fourth and final PCRA petition on

14



November 12, 1997. The PCRA court dismissed the petition on two
grounds: 1) failing to set forth a prima facie case that a
miscarriage of justice occurred; and 2) timeliness. In Fahy-4, the
Pennsylvania Supreme Court, affirming the PCRA court’s finding that
the petition was tinme-barred, concluded it |acked jurisdiction to
reviewthe nerits of the petition. Wiver was referenced by way of
a footnote only, which read in part:

As noted above, this court determ ned in Septenber 1997

t hat Appel | ant had know ngly renounced all collateral and
appel l ate proceedings regarding his conviction and

sentence. ... [Fahy] now w shes to pursue collateral
review of his case. ... The Commonweal th argues that
Appel l ant has noright tofile his PCRA petition in |ight
of his formal waiver ... . W need not address the issue

of whether CLEADA attorneys have authority to file this
fourth petition for collateral relief or whether Apel | ant
did wi t hdraw, or even whet her he may wi t hdraw, hi s wai ver
of coll ateral and appel | ate proceedi ngs at this juncture.
Assum ng, arguendo, that Appellant has now renounced his
earlier waiver, as determ ned herein, Appellant is not
entitled to relief as his petition is untinely.
Fahy, 737 A 2d at 224, n.9.

Based on the its resolution of the procedural issues
surroundi ng Fahy’ s purported wai ver, this court held an evidentiary
heari ng regardi ng conpetency and voluntariness over three days in
Novenber and Decenber of 2002.

2. Argunents

a. Reviewability

Fahy asserts that his various declarations of his desire to
litigate allow himto pursue his clains. He contends the issue of

wai ver is not before the court, because only his current desire is

15



relevant.

The Commonwealth counters that once a petitioner has lost his
rights, he is not free to change his mind capriciously, so his
waiver remains valid. Though conceding the relevance of waiver to
this action, the Commonwealth denies the issue is subject to de
novo review, and claims the waiver prohibits consideration of
Fahy’ s petition. In support of its position, t he Commonweal th
argues that under 28 U S.C. 8§ 2254(d),’” this court nust accord
deference to the state court’s determ nation that Fahy’' s wai ver was
valid. It is alleged the state court considered and rejected, on
the nerits, Fahy s claimhe was coerced into waiving his rights,
and t he Commonweal th contends, the state court’s decision in Fahy-3
was neither “contrary to,” nor an “unreasonabl e application of,”

Suprene Court precedent. 28 U S.C. 8§ 2254(d); see Terry WIllians

v. Taylor, 529 U S. 362, 120 S. C. 1495, 146 L. Ed. 2d 389 (2000)

(section 2254(d)(1) is a cormmand that a federal court not issue the

’Section 2254(d) of Title 28 provides:

(d) An application for a writ of habeas corpus on behalf of
a person in custody pursuant to the judgment of a State
court shall not be granted with respect to any claim that
was adjudicated on the merits in State court proceedings
unless the adjudication of the claim--

(1) resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United
States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence
presented in the State court proceeding.

16



habeas writ unless the state court was wrong as a matter of law or
unreasonable in its application of law).

b. Knowing, intelligent and voluntary

Asserting the waiver can be considered by this court, Fahy
argues that the colloquy conducted by the PCRA court was grossly
inadequate and marked by fundamental deficiencies including: 1)
Judge Sabo’s predilection to find Fahy's waiver valid; 2) Judge
Sabo’ s prevention of neaningful participation by Fahy' s counsel in
the proceeding; and 3) Judge Sabo’'s failure to ensure that Fahy

under st ood he woul d be abandoni ng specific clains.

The Commonweal th, reasserting its position that under 28
U S.C. 8§ 2254(d) this court nust defer to the state court’s ruling
concerni ng wai ver, contends that it was not necessary for the PCRA
court to advise Fahy of all specific legal clains he mght have

rai sed on appeal. |In support, the Conmonwealth cites United States

v. Broce, 488 U S. 563, 573-74, 109 S. C. 757, 102 L. Ed. 2d 927
(1989) (“Qur decisions have not suggested that conscious waiver is
necessary with respect to each potential defense relinquished by a
plea of gqguilty. Waiver in that sense is not required

Rel i nqui shment derives not from any inquiry into a defendant’s
subj ective understanding of the range of potential defenses, but
from the adm ssions necessarily nmade upon entry of a voluntary

plea.”).
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c. Competency

Fahy argues that, absent any valid competency determination,
there can be no knowing and voluntary relinquishment of rights to
post-conviction relief. He alleges that, because no competency
examination was conducted or all owed, the state court’s
determ nation that the waiver was knowing, voluntary, and

intelligent, was meani ngl ess.

The Commonweal t h argues that a conpetency determ nation i s not
required for a valid waiver, and is not a necessary precursor to a
knowi ng, voluntary and intelligent waiver. Counsel assert that the
cases upon which Fahy relies hold that a conpetency hearing is
required only when conpetency is disputed, and Fahy hinself
i nsi sted he was conpetent during the colloquy. See N.T. 8/9/96, 19
( COVWWONVWEALTH: “[ Y] ou understand that your attorneys have at sone
poi nt taken the position that you are not conpetent to nake this
deci si on?” COUNSEL FOR  FAHY: “That is an incorrect
characterization, Your Honor. | object. That is not the position

we have taken.” )

The Commonwealth clainms the findings of both the PCRA court
and the Suprene Court of Pennsylvania nmake clear conpetency was
eval uated. Judge Sabo concluded: “1I will informthe Suprene Court
of Pennsyl vani a that you were know ngly waiving all your appellate
rights and all your PCRA rights. ... | ammnaking the decision he’'s

fully conpetent, he knows what he’'s doing.” And, inreviewng this
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determ nation, the Pennsylvania Suprene Court in Fahy-3 said,
“Thus, at the August 9, 1996 hearing, the court found that [Fahy]
was conpetent, and was knowingly waiving all rights to further

collateral and appellate review.” 700 A 2d at 1259.
3. Discussion

a. Reviewability

VWi ver remains an issue in this action. |f Fahy were correct
that any defendant who has engaged in waiver proceedi ngs may,
W t hout exception, change his or her mnd whenever he or she
chooses, the doctrine of waiver woul d be rendered purposel ess. See

Commonwealth v. Bronshtein, 556 Pa. 545, 554, 729 A 2d 1102, 1006

(1999) (upholding the validity of a knowing, intelligent, and
voluntary waiver of a capital prisoner's right to pursue post-
convi ction renedies).

The case | aw upon which Fahy relies does not establish his
right to pursue his clains, as a matter of due process, sinply

because he has changed his mnd regarding waiver. |In Lonchar v.

Thomas, 517 U. S. 314, 316 116 S. C. 1293 (1996), petitioner
contended that the appellate court erred in allow ng dismssal of
his first federal habeas petition for “general equitable reasons”
distinct from those enbodied in the “relevant statutes, Habeas

Corpus Rules, and applicable precedents.”?8 Petitioner had,

8The habeas petition was dismissed by the Eleventh Circuit
Court of Appeals because of petitioner’s “inequitable conduct”;
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throughout his trial and mandatory appeal, expressed his desire to
die and refused to participate in his trial, but had an apparent
change of heart and filed an “el event h-hour” petition.

On certiorari, the Court considered whether a federal court

may di smss a first federal habeas petition for “equitabl e reasons”
distinct from reasons allowed by federal statutes and rules, or
wel | -established precedent. |n addressing governnment contentions
of delay and “abuse of the wit” the Court held that settled
precedent and habeas corpus rules should have guided the | ower
courts in examning Lonchar’s petition, not the generalized
equi tabl e considerations alleged by the governnent. 517 U S. at
332. Dismssal of the petition was vacat ed.

In dicta, the Lonchar court concedes that petitioner’s
w thdrawal of his state court habeas petition mght serve as a
ground for a state |aw procedural bar to a second state petition,
which in turn, “mght also prevent litigation of simlar clains in
federal court,” id. at 331, but this court is not bound by a
hypot hetical, factually distinguishable fromthis action. Lonchar
did not involve any hearing or colloquy regarding petitioner’s
desire to waive his rights; although Lonchar repeatedly expressed
a desire to be executed, he only noved to waive his rights to

automatic appeal, and was unsuccessful in doing so. Lonchar

he waited over six years to seek federal relief and filed at the
last minute.
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requires that federal courts, if dismissing a petition, adhere to

the framework of the Habeas Corpus Rules and settled precedent, but

it does not require, as a matter of due process, that a federal

court reach the merits of claims filed by every capital petitioner

who has waived his rights and |ater changed his mnd. “Lonchar
does not renotely hold that a defendant’s change of mnd and

current desire to litigate automatically controls and renders

nugatory a previously accepted and affirnmed waiver.” Comobnwealth

v. Saranchak, 767 A 2d 541, 545 (Pa. 2001) (Castille, J.,

di ssenti ng).

In both Smith v. Arnontrout, 865 F.2d 1502 (8" Cir. 1988) (en

banc), and St. Pierre v. Cowan, 217 F.3d 939 (7" G r. 2000), also

i nvoked by Fahy, other circuits have recogni zed that a defendant is
able to waive rights, so long as he or she is conpetent and the
wai ver is knowi ng, intelligent and voluntary. 1In Smth, the court
deni ed the request of next friends to hold a conpetency hearing;
the court stated that defendants can “waive their renedies if they
have the capacity to appreciate their position and nake a rati onal
decision, and if they do not suffer from a nental disease,
di sorder, or defect that may substantially affect this capacity.”

865 F.2d at 1506 (citing Rees v. Peyton, 384 U S. 312, 314 (1966)).

However, in a footnote the court noted:

The possibility always exists that M. Smth may change
his mnd again. W direct the respondent Arnontrout to
deliver to M. Smth in person a copy of this opinion. I|f
M. Smth changes his mnmnd again, we direct the
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respondent Armontrout to inform the Clerk of this Court
atonce. The writer of this opinion believes that Smith’s
petition for habeas corpus, considered on its merits, is
not frivolous. If Smith changes his mind about pursuing
his remedies, it is my intention to grant a certificate

of probable cause and issue a stay of execution, pending
determination by this Court of the appeal on its merits.

Id. at 1507, n.6.

From this footnote, Fahy argues his right to pursue his claims

as a matter of due process, but neither Smith nor St. Pierre

signify that a waiver by a capital defendant is always ineffective
if the defendant changes his mind. Both cases recognize society

has a strong interest in the legitimacy of capital proceedings, but

as noted in St. Pierre . “There nust be an end-point to a
defendant's efforts repeatedly to waive and un-waive his rights.
Normal | y, that end-point occurs when a court has before it reliable

evi dence that a waiver was, in the words of Johnson v. Zerbst, an

i ntentional relinquishnment of a known right, and that it was nade
under circunstances that drove hone to t he def endant the i nportance
of what she was doing.” 217 F.3d at 950 (internal citation

omtted).

There are circunstances under which a defendant, even one
sentenced to death, can waive rights, and indeed even un-waive
them however, though a defendant’s capital status is neaningful to
courts consi dering wai ver issues, the paranmount inquiry nust be the

knowi ng and voluntary nature of the waiver itself.
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The PCRA court and the Pennsylvania Supreme Court were both
satisfied Fahy’ s wai ver was knowing, intelligent and voluntary.
Fahy clains the colloquy, by which Judge Sabo nade his
determ nation, was grossly inadequate. Before it is possible to
address those clains, this court nust address the standard of
review applicable to the state court determ nation that Fahy’'s

wai ver was valid, see Fahy-3.

b. Standard of Revi ew

The Commonwealth argues Fahy is not free to attack the
validity of the waiver, and the court is precluded from conducting
a de novo review, because of the deference due the waiver
determ nati on under 28 U.S.C. § 2254(d). Fahy contends that §
2254(d) has no place in this inquiry because there was no real

“adjudication on the nerits” as required by the statute. See

Haneen v. Del aware, 212 F.3d 226 (3d G r. 2000) (standard of review
est abl i shed by 8§ 2254(d) not applicable unless clear fromthe face
of the state court decision that the nerits of petitioner’s clains
were examned in light of federal |aw as established by the U S

Suprene Court), cert. denied, 121 S. . 1365 (2001); but see Werts

v. Vaughn, 228 F.3d 178, 195, n.13 (3d Gr. 2000) (finding
procedurally defaulted a claim rejected by the state court as

nmeritless wthout discussion).

The AEDPA hei ghtened the | evel of deference accorded to state

court determ nations, both factual and | egal. See Di ckerson v.
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Vaughn, 90 F.3d 87, 90 (3d Cr. 1996). As to l|legal conclusions,
the statute prohibits a federal court fromgranting habeas relief
based on a claimadjudicated on the nerits in state court, unless
such adjudication: (1) resulted in a decision that was contrary to,
or involved an unreasonable application of, clearly established
Federal |law, as determned by the Suprene Court of the United
States; or (2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in light of the evidence
presented in the state court proceeding. 28 U S.C 8§ 2254(d)(1) &
(2). Factual issues determ ned by a state court are presuned to be
correct and the petitioner bears the burden of rebutting this
presunption by clear and convincing evidence. 28 U S C 8§

2254(e) (1).

Section 2254(d) provides that an “application for a wit of
habeas corpus on behalf of a person in custody pursuant to the
judgnment of a State court shall not be granted with respect to any

claim that was adjudicated on the nerits ... .7 28 U S.C. 8

2254(d) (enphasis added). In Cristin v. Brennan, 281 F.3d 404,

413, 417-18 (3d Cr. 2002), the Third GCrcuit analyzed the word

“clainf in the introductory | anguage of 8§ 2254(e)(2).° Addressing

28 U.S.C. § 2254(e)(2) reads:

(2) If the applicant has failed to devel op the factual
basis of a claimin State court proceedings, the court
shall not hold an evidentiary hearing on the claim

unl ess the applicant shows that --

(A) the claimrelies on --
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the petitioner’s argunent that “clainf is limted to substantive
al | egati ons of constitutional error and not t hreshol d

determ nations regardi ng procedural default, the court stated:

This is a reasonabl e argunent, though the term‘clainm is
not defined in AEDPA. Lacki ng any nore specific gui dance
from Congress, we give the words of a statute their
ordi nary, contenporary, combn neaning. Black's Law
Dictionary defines ‘claim as follows: ‘To demand as
one's own or as one's right; to assert; to urge; to
insist. A cause of action. Means by or through which a
cl ai mant obt ai ns possessi on or enjoynent of privilege or
thing. Demand for noney or property as of right, e.g.
insurance claim’ Black's Law Dictionary 247 (6th ed.
1990). Thus, while the definition begins w th general
terms, its latter half focuses on ‘clainm as shorthand
for a ‘cause of action” or ‘neans’ of obtaining
possessi on or enjoynent of sone privilege. Inthe context
of habeas corpus, that privilege would be freedom from
incarceration, and a ‘claim would be the substantive
argunent entitling the petitioner to that relief.

The Commonwealth is unable to denonstrate anywhere in
AEDPA that the term‘claim was intended by Congress to
enconpass excuses to procedural default. In fact, AEDPA s
use of the word ‘claim uniformy conports wth
[petitioner’s] nore limted definition of a ‘cause of
action’ or ‘means by or through which a cl ai mant obtains
... enjoynent of [a] privilege.” Black's Law Dictionary
247. For exanple, the term‘claim is used in § 2254(d),
al so added by AEDPA, in the followng sentence. ‘An
application for a wit of habeas corpus on behalf of a

(i) a new rule of constitutional law, made retroactive
to cases on collateral review by the Supreme Court,
that was previously unavailable; or

(ii) a factual predicate that could not have been
previously discovered through the exercise of due
diligence; and

(B) the facts underlying the claim would be sufficient
to establish by clear and convincing evidence that but
for constitutional error, no reasonable factfinder
would have found the applicant guilty of the underlying
offense.
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person in custody pursuant to the judgnent of a State
court shall not be granted with respect to any cl ai mt hat
was adj udi cated on the nerits in State court proceedi ngs
unl ess . . . By stating that an ‘application for a
writ of habeas corpus’ can be granted ‘with respect to
any claim’ the sentence clearly inplies that Congress
used the term ‘clainm as a substantive request for the
wit of habeas corpus.

The Third Crcuit’s anal ysis makes cl ear that the term®“clai nf
in both 8§ 2254(d) and § 2254(e)(2) refers to a substantive request
for habeas relief. The waiver issue does not regard entitlenment to
relief on the nerits, so this court is not required to accord
deference to the state court’s conclusions under 8§ 2254(d).

This does not mean that no deference nust be accorded the
state proceedi ngs. Factual determ nations were nmade in the waiver
proceeding, so the proper inquiry regards what deference is
required, if any, under 8§ 2254(e)(1). That provision of the AEDPA
reads in relevant part:

(e) (1) In a proceeding instituted by an application for
a wit of habeas corpus by a person in custody pursuant
to the judgnent of a State court, a determ nation of a
factual issue nade by a State court shall be presuned to
be correct. The applicant shall have the burden of

rebutting the presunption of correctness by clear and
convi nci ng evi dence.

28 U.S.C. § 2254(e)(1).1% The Comonwealth argues that the

OPrior to the enactment of the AEDPA, the standard
governing factual determ nations now found in 8 2254(e)(1) was
contained in 8 2254(d). That standard essentially codified
Townsend v. Sain, 372 U S. 293, 83 S. C. 745, 9 L. Ed. 2d 770
(1963), and read, in part:
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In any proceeding instituted in a Federal court by an
application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court, a
determination after a hearing on the merits of a factual
issue, made by a State court of competent jurisdiction in a
proceeding to which the applicant for the writ and the State
or an officer or agent thereof were parties, evidenced by a
written finding, written opinion, or other reliable and
adequate written indicia, shall be presumed to be correct,
unless the applicant shall establish ...

*%%

(8) or unless that part of the record of the State court
proceeding in which the determination of such factual issue
was made, pertinent to a determination of the sufficiency of
the evidence to support such factual determination, is
produced as provided for hereinafter, and the Federal court
on a consideration of such part of the record as a whole
concludes that such factual determination is not fairly
supported by the record.

28 U.S.C. 8§ 2254(d) (superseded by § 2254(e) (1996)). Unlike the
pre- AEDPA directive regarding state court factual determ nations,
the current 8 2254(e), read literally, elimnates the requirenent
that findings nust be in witing, and drops federal standards
relevant to the state court’s fact-finding process and
evidentiary record.

Whet her Townsend still inforns the application of what is
now 8 2254(e) (1) is a source of sone debate. As noted by one
conment at or :

Bluntly stated, it appears that the federal habeas
courts must accept state court findings at face

val ue—no questions asked. A change of that kind would
be dramatic and not sonething that anyone would lightly
read into the newlaw ... | read 8 2254(e)(1) to drop
t he specific procedural and substantive standards
contained in the former 8§ 2254(d). But | do not read it
to dispense with a federal court’s rudi nentary
responsibility to ensure that it is deciding a
constitutional claimbased on factual findings that
were forged in a procedurally adequate way and were
anchored in a sufficient evidentiary record.

Yackl e, Larry W, Federal Evidentiary Hearings Under the New
Habeas Corpus Statute, 6 B.U. Pub. Int. L.J. 135, 140-41 (1996).
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Pennsylvania Supreme Court considered the record and unequivocally
stated the issue of coerced waiver had been litigated, considered
and rejected. See __ Fahy-4, 737 A . 2d at 219 (“[T]he assertion that
his guards influenced the wvalidity of [Fahy]’'s waiver was
previously litigated and rejected by this court. On appeal from
the PCRA court's determnation that [Fahy]'s waiver was valid
[ Fahy] specifically argued that his decision to waive appel | ate and
collateral review was notivated by abuse and harassnent by his
guards, i.e., the conditions of his incarceration. This court
neverthel ess found [Fahy]'s waiver of his rights to be valid.”);
see also Fahy-3, 700 A . 2d at 1259 (“A review of the transcript of
the colloquy hearing in this matter reveals that the trial court
conducted an adequate waiver colloquy before accepting [Fahy]'s
wai ver as being made knowingly and voluntarily. ... There is
literally nothing inthe record to support counsel's representation
that [he] did not knowingly and voluntarily waive his appellate
rights.”). The Comonwealth argues that the presunption of
correctness clearly applies and the finding is entitled to
def erence.

Fahy argues that deference is not required under 8§ 2254(e) (1)
because Judge Sabo refused to consider affidavits alleging
harassnent and coerci on by the guards that rendered t he wai ver nul

and voi d. The colloquy was a blatantly inadequate fact-finding
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endeavor since Fahy’'s counsel was not permtted to proffer nental
health evidence or inquire into critical 1issues surrounding
confinenent and their inpact on Fahy's decision to waive. Fahy
points to comments nmade by Judge Sabo such as, “I talked to the
man. | don’t need to be a psychol ogi st or psychiatrist. | could
talk to him | know he is sane,” and “Those attorneys may think
you're insane but | don’t think [so].” Because the Pennsyl vani a
Suprene Court’s review of the waiver was limted to the record and
Judge Sabo’s decision, and because Fahy’'s decl arations regarding
coercion were not considered, petitioner contends this court need
not defer to the state court findings as 8§ 2254(e)(1) directs. But

see Arnstead v. Scott, 37 F.3d 202 (5" Cir. 1994) (state court's

“paper hearing” sufficient for denial of habeas relief and entitled
to presunption of correctness since state judge, the sanme one who
presi ded over petitioner's guilty plea, had opportunity to assess
petitioner during his plea and determ ne his credibility); see al so

Wllis v. Lane, 479 F. Supp.7 (E.D. Tenn.), aff’d w thout opinion,

614 F.2d 773 (6" Cir. 1979) (petitioner's conclusory allegation
that inquiry conducted by trial judge was inadequate to determ ne
his conpetency to stand trial was insufficient to overcone
presunption that state hearing judge's finding that such inquiry
was adequate was correct).

Under 8§ 2254(e)(1), factual determ nations by state courts are

presunmed correct absent clear and convincing evidence to the
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contrary. A federal habeas court must afford state courts'
factual findings a presunption of correctness, which the petitioner
can overcone only by clear and convincing evidence.” Duncan V.
Morton, 256 F.3d 189, 196 (3d G r. 2001). The presunption applies
to the reasonable factual determnations of state trial and
appel l ate courts. See id. State court factual determ nations

that are “well-supported and subject to the presunption of

correctness” are not “unreasonable.” 1d. at 198. I n Canpbel | v.

Vaughn, 209 F. 3d 280, 285-86 (3d. G r. 2000), the court also noted
that under the habeas statute, an inplicit finding of fact is
tantanount to an express one, so deference is due to either
determ nation. The Commonweal th adds that this court is bound by

the state court’s credibility determ nations, see Weks v. Snyder,

219 F. 3d 245, 259 (3d Cr. 2000) (federal habeas statute provides
federal habeas courts no license to redetermne credibility of
W t nesses whose deneanor has been observed by the state tria

court, but not by the federal habeas courts).
However, as the United States Suprene Court recently stated:

Even in the context of federal habeas, deference does not
i nply abandonnment or abdication of judicial review
Def erence does not by definition preclude relief. A
federal court <can disagree wth a state court's
credibility determ nation and, when guided by AEDPA,
conclude the decision was unreasonable or that the
factual prem se was incorrect by clear and convincing
evi dence.

Mller-El v. Cockrell, 537 U S. 322, 123 S. C. 1029, 1041, 154 L
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Ed. 2d 931 (2003). “A federal habeas court has an obligation to
give full consideration to the evidence in the record, and nust not
sinply ‘rubber stanp’ the findings of the state courts.” Lanbert

v. Blackwell, 2003 U S. Dist. LEXIS 5125 (E.D. Pa. April 1, 2003)

(Brody, J.).
I n conducting a wai ver colloquy, atrial court nmust determ ne
that the defendant know ngly and voluntarily waived his rights.

See Comonwealth v. M chael, 544 Pa. 105, 108, n.2, 674 A 2d 1044,

1045 (1996) (Six days after he pleaded guilty to first degree
murder, appellant infornmed the trial court that he wshed to
wthdraw his guilty plea. The trial court, denying the request,
found on the record that appellant's guilty plea was know ng and
voluntary.). [d. at 108. Wether a conpetency determ nation is a
necessary precursor to waiver and whether such a determ nation,
required or not, was in fact nade by the state court, is disputed.

Fahy argues that Judge Sabo was required to conduct a
conpetency exam before finding a valid waiver. |In support of this

contention, Fahy cites Witnore v. Arkansas, 495 U S. 149, 100 S.

. 1717, 109 L. Ed. 2d 135 (1990). Wiitnore, like the majority of
publ i shed cases dealing with waiver of appeals by capital
def endants, concerned “next-friend” standing, when an individual
proceeds on behalf of a defendant because the defendant is
all egedly unable to litigate because of sone formof inconpetence.

Witnore held that a next-friend will not enjoy standi ng where an
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evidentiary hearing reveals the defendant gave a knowing,

intelligent and voluntary waiver of his right to proceed. In other

words, once the Arkansas court determined the defendant was

competent, next friend status could not be conferred because it

assumed defendant’s i nconpetence. There is no next-friend issue in
this action; further, the Court in Witnore expressly stated that
it had not determ ned “whether a hearing on nental conpetency is
required by the United States Constitution whenever a capital
def endant desires to term nate further proceedings ... .” 495 U. S.
at 165.

Fahy also cites Godinez v. Mran, 509 U S 389, 113 S. C.

2680, 125 L. Ed. 2d 321 (1993) (“A crimnal defendant nmay not be
tried unless he is conpetent, and he may not waive his right to
counsel or plead gquilty wunless he does so conpetently and
intelligently.”). Godi nez, requires a conpetency hearing when
conpetency is a disputed issue. See id. at 402, n.13 (“We do not
mean to suggest, of course, that a court is required to nake a
conpetency determ nation in every case in which a defendant seeks
to plead qguilty or to waive his right to counsel. As in any
crimnal case, a conpetency determ nation is necessary only when a
court has reason to doubt the defendant's conpetence.”). The
Commonweal th argues that the state court correctly concluded Fahy
was conpetent to waive his rights; it inplies conpetence was at

| east enough of an issue for the state court to have rendered a
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decision on the matter.

Godinez  does not resolve neatly the conflicting positions of
the parties, but it does elucidate the distinctions underlying an

inquiry into a defendant’s wai ver of rights:

The two questions--the conpetency to waive a right and
whet her the waiver was knowing and voluntary--are
di stinct, although we have noticed in reviewng the
record in this case and researching the applicable | aw
that the distinction is not always nmade cl ear. The focus
of a conpetency inquiry is the defendant's nental
capacity; the question is whether he has the ability to
under stand the proceedi ngs. The purpose of the ‘know ng
and voluntary’ inquiry, by contrast, is to determne
whet her the defendant actually does understand the
signi ficance and consequences of a particular decision
and whet her the decision is uncoerced.

509 U.S. at 401, n.12 (internal citations onmtted) (enphasis in
original). dearly, the present parties, |like those referenced by
the Supreme Court in Godinez, are not wholly clear on the
di stinction. The confusion is understandable, as the Suprene Court

has established no bright |ines.

In Rees v. Peyton, 384 U S. 312, 314, 86 S. C. 1505, 16 L.

Ed. 2d 583 (1966), the Court declared the standard to determ ne
conpetency to waive appeals in death sentence cases: “whether he
has the capacity to appreciate his position and nake a rationa
choice with respect to continuing or abandoning further litigation
or on the other hand whether he is suffering froma nental disease,
di sorder or defect which may substantially affect his capacity in

the prem ses.” The Rees court gave no i nstruction regardi ng nmaki ng
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this determination.

Ten years later, in Gilmore v. Utah , 429 U.S. 1012, 1013, 97

S. Ct. 436, 50 L. Ed. 2d 632 (1976), the Court stated that the

defendantwas competentto waive his death sentence appeals because

it was “convinced that [he] made a knowi ng and intelligent waiver
of any and all federal rights ... and, specifically, that the
State’s determ nations  of his conpetence knowingly and
intelligently to waive any and all such rights were firmy

grounded.” The Court nmade no reference to Rees v. Peyton. In

1985, the Suprene Court denied a petition for wit of certiorari to

review a court of appeal s decision, Runbaugh v. Procunier, 753 F. 2d

395 (5" CGir. 1985), that attenpted to flesh out the Rees standard.

Finally, followi ng the Court’s decision in Witnore regarding
next-friend standing, many courts, assumng the Suprene Court
agreed with the Arkansas’ standard for conpetency since it had not
renounced it, adopted the “Arkansas Standard” dictating that a
capi tal defendant could forego his appeals “only if he has been
judicially determ ned to have the capacity to understand the choice
between |ife and death and to knowingly and intelligently waive any

and all rights to appeal his sentence.” Franz. v. State, 754

S.W2d 839, 843 (Ark. 1988).

I n Fahy’' s case, the Pennsyl vani a Suprene Court remanded to the
PCRA court for “a colloquy to determ ne whether petitioner fully

under st ands t he consequences of his request to w thdraw his appeal
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and to waive all collateral proceedi ngs.” The plain | anguage of
the court’s directive does not clarify the scope of the inquiry,
i.e., if it was limted to whether Fahy did understand and acted
uncoerced, or if it also enconpassed the separate query regarding

Fahy' s ability to understand, see Godinez, 509 U S at 401 n.12.

During the colloquy, Judge Sabo nmade repeated references to the
“one purpose” for which the Supreme Court of Pennsylvania had
referred the matter to him (see, e.qg., NT. 8/9/96, 31); it is
evident fromthe colloquy transcript that his singular purpose did
not include conducting a conpetency hearing. However, at the
concl usi on of Fahy’'s coll oquy, Judge Sabo nmade a twofol d finding:
“I' wll inform the Suprenme Court of Pennsylvania that you were
knowi ngly waiving all your appellate rights and all your PCRA
rights. ... | ammaking the decision he’s fully conpetent, he knows
what he’s doing.” (1d.). In reviewing this determ nation, the
Suprene Court of Pennsylvania said, “Thus, at the August 9, 1996
hearing, the court found that appellant was conpetent, and was
know ngly waiving all rights to further collateral and appellate

review.” Fahy-3, 700 A 2d at 1259.

This court concludes deference need not be accorded these
determi nations. First, Fahy has rebutted by clear and convi ncing
evi dence the presunption that this court defer to the state court’s
fi ndi ngs regardi ng conpet ency; indeed, the evidence establishes no

real conpetency determ nati on was undertaken by the PCRA court and
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thus, there is nothing to which this court can defer. When Fahy

inquired of Judge Sabo, “l mean doesn’t the order say that you are
to determ ne ny conpetency?” the Judge responded, “You and | know
that you are not insane, right? ... Those attorneys m ght think
you're insane, but | don't ... .” (N.T. 8/9/96, 4-6). Wen Fahy's
counsel added that there existed a need to inquire into
“psychol ogically significant” facts, the court responded: “Wat do
you nean psychologically? You argue it to the Suprene Court.
There is nothing wong with his brains. H's brains are better than
yours.” (ld. at 13-14). Wen Fahy’s counsel attenpted to proffer
evidence, it was refused. Judge Sabo al so refused counsel the
opportunity to question petitioner regarding alleged coercion to
wai ve. The PCRA court and the Pennsylvania Suprenme Court’s
concl usory determ nati on of conpetency failed to set forth factual
findings, so a presunption of correctness is inapplicable. See

Spencer v. Donnelly, 193 F. Supp. 2d 718, 731 (WD. N Y. 2002) (“A

mere conclusion that the defendant was provided effective
assi stance of counsel does not constitute a finding of fact for

purposes of 28 U.S.C. 8§ 2254(e)(1).").

A valid wai ver of post-convictionrelief requires that a court
determ ne both the petitioner’s ability to understand, and that

petitioner does understand and freely chooses to waive. Glnore,

429 U.S. at 1013 (the defendant was conpetent to waive his death

sent ence appeal s because determ nati ons of his conpetence know ngly
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and intelligently to waive any and all such rights were firmly

grounded); Rees , 384 U. S. at 314 (“whether he has the capacity to
appreci ate his position and nmake a rational choice with respect to
continuing or abandoning further litigation ...”); Franz, 754
S.W2d at 843 (Whitnore standard all ows wai ver of rights only when
one has been judicially determned to have the capacity to
under stand the choice between |ife and death and to know ngly and
intelligently waive any and all rights). Because no conpetency
determ nation was made, deference under 8 2254(e)(1l) cannot be
accorded to the state court’s finding that Fahy s waiver was

knowi ng, intelligent and voluntary.

This court nust naeke its own finding of facts regarding

wai ver. Spencer, 193 F. Supp. 2d at 731

A direct appeal froma crimnal convictionis a matter of

right, and wai ver or abandonnent of this right will not
be assunmed unless the facts clearly support such an
assunption. ... [A]lppellants' factual allegations taken

together, if true, raise a bona fide issue as to whet her
their direct appeal s were know ngly, understandi ngly, and

voluntarily abandoned. In these circunstances, an
evidentiary hearing nmust be held to resolve the i ssue of
wai ver .

Morris v. United States, 503 F.2d 457, 459 (5" Cr. 1974); see also

Rees, 384 U. S. at 313 (remanding for a conpetency hearing where
capi tal petitioner sought to “forego any further | egal

proceedi ngs”).
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4. Evidentiary Hearing in Federal Court to Resolve Waiver

| ssues

a. The Hearing

This court held an evidentiary hearing on waiver and issues
related thereto on Novenber 18, 2002, Novenber 22, 2002,
and Decenber 12, 2002.!' Counsel first exam ned Fahy regarding his
past efforts to waive his rights. Fahy testified that underlying
his attenpts to waive all appeals and collateral relief was a
desire to avoid the tenporary transfers to Philadel phia that

acconpani ed appearances before the PCRA court.

1The Commonwealth argued this court was not entitled to
conduct a hearing under 28 U S. C. 8 2254(e)(2), which provides,
in part, “If the applicant has failed to devel op the factual
basis of a claimin State court proceedings, the court shall not
hol d an evidentiary hearing on the claimunless the applicant
shows that [the failure is excused for an enunerated reason].”
But, 8§ 2254(e)(2) only inposes onerous conditions on federal
courts seeking to conduct evidentiary hearings where the
petitioner has procedurally defaulted in pursuing an evidentiary
hearing in state court. Cristin, 281 F.3d at 411. Fahy’'s
counsel noved for remand to the PCRA court to determ ne
conpetency to waive all appellate proceedings, and the notion was
denied. Al attenpts by Fahy to develop the record during the
col l oquy were al so rebuffed, so the Commobnweal th has not
established Fahy's failure to develop the facts. Even if it
could, “2254(e)(2) was not intended to govern all evidentiary
heari ngs in habeas actions.” 1d. at 413 (“Sinply put,
[petitioner] is not in that group that ‘would have had to satisfy
Keeney's test’ [requiring an excuse for failure to devel op facts]
because the issue on which the District Court granted him an

evidentiary hearing -- whether he can establish an excuse for his
procedural default -- is not one for which he ‘failed to devel op
a record in state court.”). 1d.
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COUNSEL FOR FAHY: “What difficulties were you having being
transported back and forth?

FAHY: “It’s difficult. Whenever | get to this issue, it’s
difficult for me to talk about.”

COUNSEL FOR FAHY: “Describe in your words sone of the - what
t hose problens were.”

FAHY: “They involved threats, beatings, threats of both of ne
and towards ny fam |y nmenbers fromofficers and sheriffs alike
ook

COUNSEL FOR FAHY: “Di d anyt hi ng happen, as far as you recall,
ei ther [where you were housed] at the CFCF or in the transport
for that August 2, [1996,] hearing?”

FAHY: “The problemstarted before | went to court. It started
when | was first transferred to CFCF. | arrived at CFCF and
they placed me within the receiving cell. M and two other
inmates ... was speaking to the officer ... . And after the
officer had left ... he had told ne to watch ny back and t hat
he said the officer had asked himto nake arrangenents that
be junped and beaten. And he was saying — pronouncing the
name of the officer in a way that | didn’t recognize ... .
But after we had spoken, sone 20-25 m nutes |later, the officer
called ne to the cell door. And he had got cl ose enough to ne
and pointed to his nane tag and he said tonme ... ‘You are in
shit now. '~

COUNSEL FOR FAHY: “Who was it that said that?”

FAHY: “Hi's nanme on his tag was Caserta.”

(N.T. 11/18/02, 9-10, 14-15).

Regardi ng specific instances of abuse, it was explained to Fahy
that “it would be helpful to the court if we could know whet her

bet ween 1981 and ‘96 you were ever actually beaten in contrast to

being afraid of being beaten.” (ld. at 19). In response, Fahy
recounted that, in 1981, he had been beaten as he waited in a
hol ding pen at City Hall. He added that, in the years |eading up

to the colloquy before Judge Sabo in August of 1996, he suffered
sonmething less than beatings but still considered by him to

constitute a form of abuse.
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FAHY: “For instance, if | was getting transferred to court
and I was being changed in the change room there would be a
guard and a sheriff. And they would just rough or push you or
shove you in an abusive way, just to get across their point.
And they didn't have to beat ne as they did the first tine.
I knew what they were saying from the way they would treat
me.”

COURT: “What was their point? You said pushing and shoving to
make their point. Was is that you should get in the van or
you should hurry up, or what was the point?”

FAHY: “The point was that they were giving nme a nessage from
day one that they wanted ne to wai ve ny appeal .”

(1d. at 22-23).

* % %

COUNSEL FOR FAHY: “Did you want to waive having your issues
heard by the courts?”

FAHY: “Never.”

COUNSEL FOR FAHY: “Now, let nme take you ahead to the norning
of August 9, [1996]. D d sonething happen that day during the
transport and if so, what?”

FAHY: “The nmorning of the 9", when they called ne down to
prepare for the transfer, as | was entering the bus, an
officer relayed a nessage to ne and told ne, ‘You know what
you nust do to stay out of shit.” And | took that as being a
nmessage that was relayed from the earlier nessage from
Caserta. And that was that | still had to go down, and no
matter even if | was at Graterford, | would still have to go
down and give up ny appeals.

“He is a Caserta, he made it known to ne that he was a
Caserta. | took that, indeed, if the Casertas wanted fromday
one that | was given the death penalty to be put to death,
then surely he wanted the sane.”

(1d. at 27-28).

Fahy also stated that, on arriving at the courthouse for the
col | oquy on August 9, 1996, one of the sheriffs inquired, “‘You do
have ot her children, don’t you?” He testifiedthis instilled even
greater fear in himbecause one of his daughters had been nurdered
earlier that year. (N T. 11/18/02, 30). As a result of his fear
and t he ongoi ng threats, Fahy testified, he asked to speak to Judge

Sabo privately before the coll oquy commenced.
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FAHY: “Because ny intention was that | wanted, if | could talk
to Sabo or soneone in the authority figure off the record and
et them know what was going on, that | wouldn’t have to
wai ve ny appeals as | did. And when Sabo told ne that |
couldn’'t speak to him off the record privately, there was
not hing else I could do.”

* k%

COUNSEL FOR FAHY: “And Henry, why did you tell Judge Sabo that
you wanted to wai ve havi ng your issues heard and that was the
deci sion that you were naki ng?”

FAHY: “| said it because | did not want ny famly hurt and |
did not want nyself hurt anynore. | wote that letter in a
manner that | knew it had to be witten. | knew | had to
wite it inalegal termand make | egal sense. | couldn’t put
inthe letter, ‘Dear Sabo, |'mbeing beaten everyday, | don't
want to cone down there no nore.” So, | wote the letter in

a legal termand | tried to nmake it seem |l egal so that when
Sabo got it, it would be accepted and fil ed.
(N.T. 11/18/02, 31-34).

Fahy also testified to his state of mnd, and the actions he
took, follow ng the coll oquy.

COUNSEL FOR FAHY: “Do you renmenber preparing an affidavit -
and for the record your Honor, it’s dated August 21, 2002, |I'm
sorry, August 21, 1996 - about what had happened?”

FAHY: “Yes, | signed the affidavit verifying the fact that |
was threatened and | was abused. And the reasons of why |

wai ved ny appeals. And then I, even then, did not want to
wai ve them but thought | had no other choice but to waive
them”

(1d. at 40).

Dr. Lawson Bernstein, on behalf of Fahy, and Dr. John O Bri en,
on behalf of the Commonweal th, gave expert testinony regarding
Fahy’s nental health to this court at an evidentiary hearing in
Novenber, 2002. In addition to review ng docunents, Dr. Bernstein,
a clinical and forensic neuropsychiatrist, exam ned Fahy on one
occasion in 1997, and observed an exam nation conducted by Dr.

OBrien in Novenber, 2002, where he had the chance to ask some
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further questions. Dr. Bersnsteintestified that, as he understood
it, “The issue before the court today regards M. Fahy's capacity
to make a knowi ng and voluntary waiver of his right to further
appeal based on two col |l oqui es with Judge Sabo on August 2" and 9"
of 1996, and his nental state at that tine.” (lLd. at 88).
According to Dr. Bernstein, Fahy suffers from a history of
maj or depression with psychotic features, post-traumatic stress
di sorder, and either denentia due to traumatic brain injury or
cognitive disorder not otherw se specified. (ld.). Dr. Bernstein
testified that Fahy was diagnosed with post-traumatic stress
reaction in 1981 and that reaction stemmed from the beating Fahy
suffered at the hands of the county correction officers. But, Dr.
Bernstei n stat ed:
The post-traumatic stress disorder ... refer[red] to in
termse of ny affidavit refers to that post-traumatic
epi sode of post-traumatic stress disorder, and then the
di sorder inits ongoing state as its augnented by further
events. That is to say, the descriptions M. Fahy gave
regardi ng the abuses he suffered at the hand of county

corrections officers and/or sheriffs, the either physi cal
beati ngs and/ or physical abuse or threats.

* k%

When there was the threat of bodily injury, the key to
t he di agnhosi s of post-traumatic stress disorder is there
either has to be an event or threat of an event in which
there is a potential harmto the physical integrity or
life of the individual or sonmeone close to that

individual. ... [V]erbal threats per se are not in and of
t hensel ves sufficient to make a diagnosis of post-
traumatic stress disorder. Verbal threats to this

gentleman’s life and/or his famly in the context of this
matter woul d be, because of the life-threatening nature
of the threats.

(N.T. 11/18/02, 90-91). When asked hi s opinions concerning Fahy’'s
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mental state at the tine of the 1996 wai ver col l oquy, Dr. Bernstein
testified:

I concluded and | stated in the affidavits a nunber of
findi ngs. Nunber one, that M. Fahy was acutely
psychiatrically ill; that is to say, in the throes of an
active psychiatric disorder or disordersinfull fruition
and in an untreated state - that those psychiatric
di sorders, but in particular post-traumatic stress
di sorder and t he t endency t owar ds paranoi a and del usi onal
t hi nki ng very nmuch were at the seat of his decision not
to pursue his right to further appeal. That is to say
M. Fahy fully believed as a result of these disorders
and/ or any actions on the part of corrections officers or
both, that his life was in danger, that the |ives of his
famly nmenbers and his existing daughter were in danger
at the time of the two hearings, and specifically, the
August 9" hearing, and that he chose to - well, perhaps
choose is the wong word. He did not pursue, or wthdrew
his request to pursue, his rights for further hearings
because of the fixed belief that to do otherw se would
put either his life or the lives of his famly nenbers in
j eopardy, and al so subject himto further abuse, which he
found both intolerable and terrifying.

(Ld. at 94-94). Dr. Bernstein stated that neither his review of
Fahy’ s nmental history, nor his own exam nations of Fahy, reveal ed
mal i ngering'? on Fahy's part (id. at 95), but added that he could
not be certain all of the events contributing to Fahy' s terror
really had occurred.
It is ny opinion with a reasonable degree of nedica
certainty that M. Fahy believed that his famly s life

was in jeopardy, as well as his own. How he arrived at
that belief, whether it was the result of an actual event

or his psychiatric illness or a conpendiumof the two is
ultimately irrelevant to ny opinion. If I had to put ny
ni ckel  down, I suspect sonething happened. He

2\ebster’s New World Dictionary defines malingering, “to
pretend to be ill or otherw se incapacitated to escape duty or
wor k. ”
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interpreted it as an actual threat and that was the
foundation, the faulty foundation for his decision making
throughout the proceeding ... with Judge Sabo.

(Id.  at101-102).

Dr. OBrien, a board-certified psychiatrist, and consultant
for the Philadel phia Court of Commobn Pleas, also testified to
Fahy’ s psychiatric background and his ability to make a know ng,
voluntary and intelligent waiver in 1996. In addition to review ng
materials related to Fahy’ s background and the wai ver proceedi ngs,
Dr. OBrien conducted a clinical evaluation of Fahy on Novenber 8,
2002. On direct examnation, Dr. OBrien testified that, though
the August 9, 1996, colloquy did not form an adequate basis for
Judge Sabo’s finding of conpetence, “M. Fahy was quite tenacious
about basically pleading his case ... . And, | would have to say

that there’s nothing in the transcript that reflects that M.
Fahy was intimdated. ... | don’'t share the conclusion that his
constellation of <cognitive and psychiatric or psychol ogical
difficulties renders him susceptible to that.” (N.T. 11/18/02,
157). He added, “M. Fahy is able to, and was able to at that
time, explain hinself [and] respond to questions posed to him...
.7 (ld. at 156). Dr. OBrien stated that Fahy had his m nd nmade
up to wai ve when the coll oquy took place, but that he changed his
mnd follow ng conversations with his current counsel and fell ow
death row inmates. (l1d. at 166-67).

COVMONVEALTH: “[ B] ased on your readi ng of the transcripts, you
were able to conclude that his actions were voluntary in
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August of 19967?”

DR OBRIEN. “It’s ny opinion that they were voluntary and
knowi ng or intelligent, in the sense that he understood his
ci rcunstances clearly, and what the consequences woul d be of
hi s deci si on.

“And, in ny opinion, there is no indication in the
transcript, and certainly no indication from concurrent
correctional records, of psychiatric illness or synptons or
anything that would support a conclusion that he was not
conpetent.”

(1d. at 169).

b. The Deternination

As discussed above, the Suprene Court’s treatnent of
conpetency to waive appeals and collateral relief has not been
unanbi guous. Though Gl nore, |ike Rees, concerned a defendant’s
conpetence to waive his death sentence appeals, 429 U S. at 1013,
a discussion of Rees is absent from the Glnobre decision.
Neverthel ess, nost trial courts invoke the standard announced in
Rees when cal |l ed upon to determ ne whet her a person under sentence
of death is nentally conpetent to choose to forego further appeals
and col |l ateral attacks on his conviction and sentence: “whether he
has the capacity to appreciate his position and nake a rationa
choice with respect to continui ng or abandoning further litigation
or on the other hand whether he is suffering froma nental disease,
di sorder or defect which may substantially affect his capacity in

the premses,” 384 U.S. at 314. See, e.qg., West v. Bell, 242 F. 2d

338 (6" Cir. 2001); Mata v. Johnson, 210 F.3d 324 (5" Cr. 2000);

Mack v. State, 1998 Mss. LEXIS 89 (March 12, 1998). Finally,

Godinez clarified that conpetency to waive a right, and the
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guestion of whether the waiver was knowing and voluntary, are

distinct inquiries.

A determination of competency has a “nodest aim” Godi nez,
509 U.S. at 402. Bearing in mnd that objective, this court finds
Fahy did possess the discrete capacity to understand the
proceedi ngs at issue, going back to and i ncl udi ng t he August, 1996,
col | oquy before Judge Sabo. Dr. Bernstein stated that, at the tine
of the 1996 colloquy, Fahy was “acutely psychiatrically ill,”
t hough he did not offer a nedical opinion regardi ng conpetence.
This is not altogether surprising, as Fahy's counsel, though
persistent in raising the issue of conpetency, never took the
position their client was actually inconpetent. According to the

Commonweal th’ s expert, Dr. O Brien, Fahy exhi bited no indication of

psychiatric illness or synptons that woul d support a concl usi on he
was not conpetent in August, 1996. (N.T. 11/18/02, 169). In
ei ther case, “the presence or absence of nental illness or brain

di sorder is not dispositive” in determ ning conpetency. See Mata,

210 F. 3d at 329.

This court finds Fahy was conpetent to nake the waivers with
whi ch t he Conmonweal th charges him but that does not concl ude the
inquiry. In addition to determ ning conpetence, the court nust
satisfy itself that the waiver of his constitutional rights was
knowi ng and vol untary, and not the product of coercion. “A waiver

is voluntary if, under the totality of the circunstances, [it] was
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the product of a free and deliberate choice rather than coercion or

improper inducenent.” United States v. Doe, 155 F.3d 1070, 1074

(9™ Cir. 1998). Put differently, a decision is involuntary if it
stenms from coercion, whether nental or physical.

Courts have recogni zed that a decision to waive the right to
pursue legal renedies is involuntary if it results from duress,

including conditions of confinenent. See, e.qg., Smth V.

Arnontrout, 812 F.2d 1050, 1058-59 (8" Cir.) (reviewing for error
the district court's determnation on whether petitioner's
particul ar conditions of confinenent rendered his decision to waive

appeals involuntary), cert. denied, 483 U S. 1033 (1987);

G oseclose ex rel. Harries v. Dutton, 594 F. Supp. 949, 961 (M D

Tenn. 1984) (“In the judgnment of this Court, the conditions of
confinenent inflicted on [prisoner] are so adverse that they have
caused himto waive his post-conviction renedies involuntarily.”).
Here, there is no allegation that the day-to-day conditions of
Fahy’ s confinement on death row caused himto attenpt to waive his
rights. Rat her, Fahy argues the conditions he encountered when
made to travel for PCRA appearances provided the inpetus for his
efforts to waive. H s fear of reprisal and abuse, though not a
traditional “condition of confinenent” may still render his waiver

i nvol unt ary.

Fahy was beaten while in a City Hall holding cell in 1981, an

experience Dr. Bernstein testified so scarred Fahy that it
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triggered a post-traumatic stress reaction which ultimately

developed into an ongoing disorder. Fahy was threatened, whether

directly or indirectly, by guards, one of whom shared a last name

with Nicky Caserta, Fahy’ s victim Fahy testified that he knewthe
Caserta famly wanted hi mdead and this guard was no different. He
was told that he knew what he had to do “to stay out of shit.” In
addition, Fahy's fears were hei ghtened foll owi ng the nurder of his
own daughter. He stated that, during a transfer to the PCRA court,
he was asked by an officer whether he had “other children.” This,
to Fahy, was a clear indication that the lives of his other
children were in danger should he choose to try and save his own

life.

Though t he evi dence does not establish Fahy actually suffered
the nyriad fornms of “abuse” to which he testified, it does
substantiate Fahy’s clains that he lived in a state of fear and
acute agitation caused by the expectati on of danger. As stated by
Dr. Bernstein, “Fahy believed that his famly' s life was in
j eopardy, as well as his own. How he arrived at that belief,
whether it was the result of an actual event or his psychiatric
illness or a conpendiumof the two is ultimately irrelevant to ny
opinion. ... | suspect sonething happened. He interpreted it as an
actual threat and that was the foundation, the faulty foundation
for his decision making throughout the proceeding ... wth Judge

Sabo.” (N.T. 11/18/02, 101-102). Were a defendant was “induced
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by threats or promises to discontinue improper harassment,
misrepresentation, or improper i nducenents” his waiver cannot be

deened vol untary. Coner v. Stewart, 230 F. Supp. 2d 1016, 1064

(D. Ariz. 2002).

Fahy was given a week’s tine, fromAugust 2 to August 9, 1996,
to contenplate his decision to waive, but this does not
automatically render his waiver voluntary. Transcripts of the
wai ver proceedi ngs before Judge Sabo nmake explicit that the court
did not care to hear, nuch |ess consider, the reasons underlying
Fahy’s request for nore time, or his counsels’ position on the
ci rcunst ances they clainmed were pronpting the waiver itself. Fahy
stated he was thinking, “if | could talk to Sabo or soneone in the
authority figure off the record and I et them know what was goi ng
on, that | wouldn’t have to waive ny appeals as | did. And when
Sabo told ne that | couldn’t speak to himoff the record privately,
there was nothing else | could do.” (N T. 11/18/02, 31). It is
i npossible to know if the coercive nature of the colloquy
proceedings <colored Fahy’'s actions; however, the evidence
establishes that Fahy either was, or believed he was, inproperly

i nduced to waive his rights.

Al though the Suprene Court has never held that a capita

defendant may not waive his right to review, United States v.

Hanmmer, 226 F.2d 229, 237 (3d GCr. 2000), it has enphasized

repeatedly “the crucial role of neaningful appellate review in
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ensuring that the death penalty is not imposed arbitrarily or

irrational l'y.” Parker v. Dugger , 498 U. S 308, 321, 111 S. O

731, 112 L. Ed. 2d 812 (1991). Fahy’ s representations that he
never wanted to waive his rights and still has no desire to do so
are powerful. Fahy testified that he wants his clains heard, and
he wants to live. Though “the doctrine of waiver is, in our
adversary system of |litigation, indispensable to the orderly

functioning of the judicial process,” Commonwealth v. MKenna, 476

Pa. 428, 441, 383 A 2d 174, 180 (1978), “there are occasional rare
situations where an appellate court nust consider the interests of
society as awhileinseeingtoit that justice is done, regardl ess
of what mght otherwise be the normal procedure.” Id. “The
Constitution requires a waiver that literally carrieswithit life-
or -deat h consequences to be nade knowi ngly and intelligently.” St.
Pierre, 217 F. 3d at 948. Fahy has rebutted by cl ear and convi nci ng
evi dence Judge Sabo’s factual findings, see 28 U. S.C. § 2254(e) (1),
and established he did not waive his rights to all appeals and
collateral relief in the August 9, 1996, coll oquy.
B. EXHAUSTI ON AND PROCEDURAL DEFAULT

1. Legal Principles

This court’s ability to review Fahy’s clains hinges on the
interplay between the doctrines of exhaustion and procedural

default. O Sullivan v. Boerckel, 526 U. S. 838, 844-45, 119 S. Ct.

1728, 144 L. Ed. 2d 1 (1999). Underlying both concepts are
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concerns regarding comity and federalism; a state must be given a

chance to correct its own alleged mistakes before the federal

habeas court is askedtodoso. See _ id.

The exhaustion requirement functions to ensure that state

courts have the initial opportunity to review federal

constitutional challenges to state convictions. “State prisoners
must give the state courts one full opportunity to resolve any
constitutional issues by i nvoking one conplete round of the State’s

establ i shed appellate review process.” O Sullivan, 526 U. S at

845; see also Dreher v. Pinchak, 2003 U. S. App. LEXI S 3859, at *13

(3d Cr. Mar. 3, 2003)(citation omtted). A federal habeas
petitioner nust showthat the clains included in his petition were

fairly presented to each level of state court. Toulson v. Beyer,

987 F.2d 984, 987 (3d Cir. 1993). To “fairly present” a claim a
petitioner nmust assert the factual and | egal grounds of the federal
claimwith sufficient precision to provide the state court with

notice and an opportunity to pass on the claim See Keller v.

Larkins, 251 F.3d 408, 413 (3d Gr. 2001). “Specifically, a habeas
petitioner's state court pleadi ngs nust denonstrate that he or she
has presented the | egal theory and supporting facts asserted in the
federal habeas petition in such a manner that the clains raised in
the state courts are ‘substantially equivalent’ to those asserted
inthe federal court.” Dreher, 2003 U.S. App. LEXIS at *13 (citing

Doctor v. Walters, 96 F.3d 675 at 678). |If a claimhas not been
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fairly presented to the state courts, but state procedural rules
preclude a petitioner from seeking further state court relief, the
claims are technically exhausted, but “procedurally defaulted.”

Lines v. Larkins, 208 F.3d at 160.

Procedural default al so occurs where a state prisoner presents
a federal claimto the state court, but the state court refuses to
review that claim on procedural grounds (i.e., the claim was

presented out of tinme). Harris v. Reed, 489 U S. 255, 263, 103 S

Ct. 308, 109 L. Ed. 2d 1038 (1989). Odinarily, procedural default
precludes federal habeas review of the defaulted claim see

Wai nwight v. Sykes, 433 U S. 72, 97 S. C. 2497, 53 L. Ed. 2d 594

(1977); however, a claimis only procedurally defaulted if the
state procedural rule is independent of federal | aw and adequately
provides the state court with grounds to bypass review of federal
i ssues. A purported procedural default that is not i ndependent and
adequate nay be disregarded; the clains are to be treated by the
federal court as exhausted and ripe for nerits based review. See

M chigan v. Long, 463 U.S. 1032, 103 S. C. 3469, 77 L. Ed. 2d 1201

(1983).

The *independent and adequate” requirenment is based on the
Constitution’s prohibition agai nst advi sory opi nions. The federal
habeas court’s renedy is limted to reversing and remandi ng on a
federal ground. |If the state court has deci ded agai nst petitioner

on an independent and adequate state ground, any federal habeas
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relief would be merely advisory, because it would not change the

outcome of the state court decision. See Lambrix v. Singletary ,

520 U.S. 518, 523, 117 S. Ct. 1517, 137 L. Ed. 2d 771 (1997).
However, because the absence of federal review might undermine
federal constitutional rights, requiring an independent and
adequate state ground ensures that this does not happen. See Herb

v. Pitcairn , 324 U.S. 117, 125, 65 S. Ct. 459, 89 L. Ed 2d 789

(1945).
If an asserted state ground is not independent of federal law,
then a federal habeas writ would not be an advisory opinion,
because the federal writ would, through the Supremacy Clause,
supersede the state court’s determnation of federal |aw I n

M chigan v. lLong, 463 U S. at 1032, the Suprenme Court held that

federal court review renmains available when the asserted state
ground i s not independent of federal |law. An asserted alternative
state ground is not independent of federal lawif it:

fairly appears torest primarily on federal law, or [iSs]

interwoven with the federal law, [or when] ... the
adequacy and independence of any possible state |aw
ground is not clear fromthe face of the opinion ....
[But if] a state court chooses nerely to rely on federal
precedents as it would on the precedents of all other
jurisdictions, then it need only make clear by a plain
statement in its judgnment or opinion that the federal
cases are being used only for the purpose of guidance,
and do not thenselves conpel the result that the court
has reached.

Long, 463 U. S. at 1041.

VWhen a state court refuses to reach the nerits of a federal
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constitutional challenge because that challenge did not satisfy a
state procedural rule, a federal court will defer to that judgment
solong as the state procedural rule is “consistently or regularly

applied,” Johnson v. Mssissippi, 486 U S. 578, 589, 108 S. Ct.

1981, 100 L. Ed. 2d 575 (1988), and is “firmy established and

regularly followed.” Janes v. Kentucky, 466 U.S. 341, 348, 104 S

C. 1830, 80 L. Ed. 2d 346 (1984). If a state Suprene Court
occasionally forgives procedural default, but applies it in the
“vast majority” of cases, then the federal habeas court ordinarily

should give the state rule preclusive effect. See Dugger V.

Adans, 489 U. S. 401, 410 n.6, 109 S. C. 1211, 103 L. Ed. 2d 435

(1989).
A procedural default is adequate only if: “(1) the state
procedural rule speaks in unm stakable ternms; (2) all state

appel l ate courts refused to review the petitioner's clains on the
merits; and (3) the state courts' refusal in this instance is

consi stent with other decisions.” Doctor v. Walters, 96 F. 3d 675,

683-84 (3d Cir. 1996). Adequacy is evaluated as of the date of
the default. 1d. at 684.

If a procedural default is both independent and adequate, a
federal habeas court may still undertake nerits based review if
the petitioner denonstrates “cause” for the default and resulting

“prejudice,” Edwards v. Carpenter, 529 U S. 446, 451, 120 S. Ct.

1587, 146 L. Ed. 2d 518 (2000), or the petitioner shows that the
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federal court’s refusal to hear the claim would result in a

“mscarriage of justice.” MWainwight, 433 U S at 91. To show
cause, a petitioner nust show that a factor “external to the
defense inpeded counsel’s efforts to conply with the State’'s

procedural rule.” Coleman v. Thonpson, 501 U.S. 722, 753, 111 S

. 2546, 115 L. Ed. 2d 640 (1991). To show prejudice, the
petitioner nust prove that errors at trial “worked to his actual
and substantial disadvantage, infecting his entire trial wth

error of constitutional dinmensions.” Mirray v. Carrier, 477 U.S.

478, 494, 111 S. C. 2639, 91 L. Ed. 2d 397 (1986).

Exhaustion applies even where the petitioner clainms that the
i neffectiveness of his counsel created the procedural default
precl uding nerits-based review. A habeas petitioner cannot claim
that procedural default was caused by ineffective assistance of
counsel without first presenting that claimto the state courts.
Edwards, 529 U. S. at 452.

2. Rel evant Facts

On August 4, 1995, Fahy filed his third PCRA petition. See
Court of Common Pl eas, Appeals Division, Docket Entry 37. Init,
he clained: 1) his trial counsel had been ineffective for failing
to present evidence at sentencing regarding Fahy' s nental health
and that such evidence would have supported finding a third
mtigating factor; 2) trial counsel was ineffective for failingto

object to the prosecutor’s closing argunent which |essened the
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jury’s sense of responsibility; 3) trial counsel was ineffective
for failing to object to the prosecutor’s allusion to sexua
m sconduct not resulting in a conviction during the penalty phase;
4) trial counsel was ineffective for failing to object to nunmerous
i nstances of prosecutorial m sconduct during the guilt and penalty
phase; 5) the trial court failed to protect Fahy s rights by
informng the jury it nust consider the first degree nurder charge
prior to, and to the exclusion of, |esser included offenses, by
failing to account for changes made to the verdict form after
verdi ct recorded, and by giving i nhappropriate instructions on the
intent requirenent for first degree nmurder; 6) trial counsel was
ineffective for failing to request a conpetency exam nation and
failing to object to inappropriate instructions regarding certain
mtigating factors i ncludi ng the “age” and “catch-all” factors; 7)
trial counsel’s performance as a whole constituted ineffective
assistance in violation of federal and state constitutional
guarantees; 8) the death penalty as applied in Pennsylvania
vi ol ates the Ei ght h Anmendnent proportionality requirenent; and, 9)
“The integrity of the judicial system does not allow for the
defendant’s execution at this tinme.” |1d. Fahy supplenented the
petition on Septenber 12, 1995, wth authority relevant to his
claim that counsel was ineffective for failing to object to the
i ntroduction of uncharged sexual crinmes during the penalty phase

of trial. See Court of Commobn Pl eas, Appeals Division, Docket
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Entry 38. After an evidentiary hearing, Judge Sabo denied the
petition, see Findings of Fact, Conclusions of Law, and
Adj udi cati on dated Cctober 25, 1995 (Respondents’ Exhibit 1), and
Fahy appeal ed to t he Pennsyl vani a Suprenme Court. While the appeal
was pending, Fahy initiated the waiver of his rights discussed in
section A, supra. The Pennsylvania Suprenme Court renmanded to the
PCRA court for a colloquy on waiver, but retained jurisdiction
over Fahy’s petition for post conviction relief. The PCRA court,
w t h Judge Sabo presiding, determ ned Fahy had know ngly renounced
all rights to appeal and collateral relief. Follow ng the waiver
proceedi ngs, Fahy signed an affidavit stating he did not wsh to
relinquish his rights and wanted to litigate his clains.

By letter dated Septenber 6, 1996, the Prothonotary of the
Suprene Court of Pennsylvania directed counsel to follow the
briefing schedule already established, but limted argunent to
Fahy’ s understandi ng of the waiver proceedings. Therefore, on
appeal, the sole issue considered by the Pennsylvania Suprene
Court was the validity of the purported waiver. See Fahy-3. The
underlying clainms initially raised by Fahy in his third PCRA
petition were not addressed.

Fahy’ s counsel then filed a fourth PCRA petition in Novenber,

1997, in which he raised twenty-one issues.®® The PCRA court

BBThe issues raised were:

1. Whether the absence from the record of the transcript of
the voir dire proceedings violated Fahy s's rights to
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meaningful appellate review and effective assistance of
counsel and whether prior counsel were ineffective for
failing to raise this matter?

2. Whether Fahy is entitled to relief from his convictions

and sentence because the Commonwealth used its peremptory
strikes in a racially discriminatory manner?

3. Whether Fahy’s sentence should be vacated because the
jury was never given any instruction concerning the meaning
of the torture aggravating circumstance, including the fact
that a finding of the torture aggravator requires a finding

of intent to torture?

4. Whether Fahy’s sentence should be vacated because there
is no definitive proof that the jury found the torture
aggravating circumstance, rendering his death sentence
unreliable, and whether Fahy was denied meaningful
proportionality review on direct appeal?

5. Whether the trial court erred in denying relief and
declining to conduct a hearing on Fahy’s claim of

ineffective assistance of counsel during the sentencing
stage?

6. Whether the trial court failed to accurately instruct the

jury on parole?

7. Whether Fahy is entitled to relief because a confession
was unconstitutionally obtained and used against him?

8. Whether Fahy’s conviction must be vacated because of
prosecutorial misconduct during the guilt phase of trial?

9. Whether Fahy’s sentence must be vacated because of
prosecutorial misconduct during the sentencing phase of
trial?

10. Whether Fahy’s death sentence must be vacated because
the jury was not permitted to consider and give effect to

the non-statutory mitigating evidence that was presented?
11. Whether Fahy is entitled to relief from his death
sentence because the penalty phase jury instruction and
verdict sheets unconstitutionally indicated that the jury

had to unanimously find any mitigating circumstance before
it could give effect to that circumstance in its sentencing
decision?

12. Whether Fahy’s death sentence must be vacated because
the proportionality performed by this court did not provide
him with meaningful appellate review?

13. Whether Fahy’s convictions and sentence should be
vacated because the trial court gave a defective reasonable
doubt instruction at the guilt phase that was not corrected

at the sentencing phase?

14. Whether prosecutorial argument diminished the jury’s
sense of responsibility and violated the Sixth, Eighth, and
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dismissed the petition because it was time-barred and failed to
set forth a prima facie case establishing a miscarriage of justice
had occurred. The fact Fahy had purportedly waived his rights to
pursue post conviction relief was mentioned only in a footnote:

We need not address the issues of whether CLEADA
attorneys have authority to file this fourth petition

for collateral relief or whether [Fahy] did withdraw, or

even may withdraw, his waiver of collateral and
appellate proceedings at this juncture. Assuming,
arguendo , that [Fahy] has now renounced his earlier
waiver, as determined herein, [he] is not entitled to

relief as his petition is untimely.

Fahy-4, 737 A.2d at 224-25 n.9.

The Pennsylvania Supreme Court affirmed; as the petition was

Fourteenth Amendments?

15. Whether Fahy’s death sentence should be vacated because
the jury was inhibited with respect to mitigating
circumstances due to insufficient instructions by the trial
court?

16. Whether Fahy is entitled to relief from his sentence
because Pennsylvania’s (d)(9) "significant history" of
violent felony convictions aggravating circumstance is
unconstitutionally vague? 17. Whether Fahy’s sentence should
be vacated because the trial court gave an erroneous
"preponderance of the evidence" instruction at the
sentencing phase?

18. Whether Fahy is entitled to relief from his conviction
and sentence because the trial court gave an impermissible
progression charge?

19. Whether all prior counsel were ineffective for failing

to raise and/or properly litigate the issues presented in
these proceedings?

20. If this court does not grant relief on the claims
discussed herein, whether it should remand to the Court of
Common Pleas for resolution of recently discovered claims
regarding racial discrimination at capital sentencing?

21. Whether relief is appropriate because of the cumulative
effect of the errors described in this brief?

Fahy-4, 737 A.2d at 216 n.5.
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untimely under the Post Conviction Relief Act, it determined it

lacked jurisdiction to review it. See __ Fahy-4. Both the decision

of the PCRA court, as well as that of the Pennsylvania Supreme

Court, were based on the November 17, 1995, amendment to the PCRA,

requiring all PCRA petitions “Including a second or subsequent
petition, shall be filed within one year of the date the judgnent
becones final ... .” 42 Pa.C S. § 9545(b)(1). A judgnent becones
final “at the conclusion of direct review, including discretionary
review in the Suprenme Court of the United States and the Suprene
Court of Pennsylvania, or at the expiration of time for seeking
the review” 42 Pa.C. S. § 9545(b). Because Fahy’s judgnent
becane final on January 19, 1987, upon the expiration of the 90-
day period for seeking appellate review to the United States
Suprene Court of the state court's October 21, 1986 order

affirmng conviction and judgnent of sentence, see Kapral V.

United States, 166 F.3d 565 (3d Cr. 1999), the fourth PCRA

petition had been filed nore than ten years out of tine.
The Pennsylvania Suprene Court also considered certain
exceptions to the tineliness requirenent, outlined in 42 Pa.C S

§ 9545(b)(1).* daimng he had been threatened and harassed by

4(b) TIME FOR FILING PETITION.--

(1) Any petition under this subchapter, including a second
or subsequent petition, shall be filed within one year of
the date the judgment becomes final, unless the petition
alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result
of interference by government officials with the
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guards at the tinme of his waiver colloquy, Fahy argued that his
unti nel i ness shoul d be excused because his failure to raise clains
was the result of “interference by governnent officials.” See 42
Pa.C.S. 8 9545(b)(1)(i). The court held that the issue of waiver
had been |itigated and rejected; Fahy had, in the past, offered
the sane explanation for his waiver, the court stated, but the
court had neverthel ess found the waiver valid.

Assum ng, argquendo, the guards had coerced Fahy, and the
governnment interference exception to the tineliness requirenent
was applicable, the petition would still fail on tinmeliness
grounds because any exception to the one-year deadline nust be
i nvoked wi thin 60 days of the date fromwhich the clai mcould have
been filed. 42 Pa.C. S. § 9545(b)(2). Fahy did not file within 60
days of the known governnent interference (based on date of Fahy’'s
af fidavit of August 21, 1996, in which he says he was subjected to
threats on August 9, 1996, the day of the colloquy). Instead, the

court found, he waited for nore than a year after the alleged

presentation of the claim in violation of the Constitution

or laws of this Commonwealth or the Constitution or laws of
the United States;

(ii) the facts upon which the claim is predicated were
unknown to the petitioner and could not have been
ascertained by the exercise of due diligence; or

(i) the right asserted is a constitutional right that was
recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided
in this section and has been held by that court to apply
retroactively.

42 Pa.C.S. § 9545(b)(1).
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interference, until Novenber 12, 1997, to file the PCRA petition
all eging interference. As a result, Fahy could not invoke the
exception to the state tineliness requirenent.

According to the Pennsylvania Suprenme Court, Fahy defaul ted
his clains twce: 1) in January, 1988 (one year after Fahy’'s
convi ction becane final), because successive petitions filed after
that date were retroactively barred by the 1996 PCRA anendnents,
and 2) in August, 1996, as a result of Fahy's failure to file a
fourth PCRA petition within sixty days of the alleged guard
threats and harassnent that pronpted his waiver. Fahy-4, 737 A 2d
at 218-2109.

Claimng the court still applied the “relaxed waiver”

doctrine® at the tine his petition was filed, Fahy argued he was

15The relaxed waiver doctrine is the term accorded to the
Supreme Court of Pennsylvania’s practice of relaxing enforcement
of state procedural rules in death penalty cases. This practice
had been applied in numerous capital cases both on direct appeal
and in PCRA proceedings, in order to reach the merits of
petitions despite violations of certain statutory and judicial
procedural rules. See, e.g. , Commonwealth v. Spotz , 552 Pa. 499,
716 A.2d 580, 591 (1998) (reviewing merits of claims because of
“our practice to relax waiver rules in capital cases”);
Conmmonweal th v. Beasl ey, 544 Pa. 554, 563, 678 A . 2d 773 (1994)
(Despite petitioner’s failure to conply with the applicable PCRA
procedural rules, which should have resulted in the action’s
dismssal, “since this is a capital case, this court will address
appellant's clains.”), cert. denied, 520 U S. 1121, 117 S. C.
1257, 137 L. Ed. 2d 337 (1994); Commonwealth v. Dehart, 539 Pa.
5, 25, 650 A . 2d 38 (1994) (“Appellant concedes that this issue is
technically wai ved because it was not previously raised bel ow, we
wi || nonethel ess address it because we have not been strict in
appl ying our waiver rules in death penalty cases.”); Conmonwealth
v. MKenna, 476 Pa. 428, 441, 383 A . 2d 174 (1978) (“The waiver
rul e cannot be exalted to a position so |lofty as to require this
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entitled to review of his clains despite the tinme bar and his
failure to qualify for any exceptions thereto. The court rejected
this contention: “[T]lhis court has expressly found that the
‘rel axed waiver’ doctrine will no longer be applicable in post
conviction appeals and affords no relief in the context of an
untinmely PCRA petition. The issue before the court pertains to
jurisdiction and not waiver, thus, Appellant's reliance on the
‘rel axed wai ver’ doctrine is msplaced.” Fahy-4, 737 A 2d at 221
(citation omtted).

Fahy’ s execution was then set for Cctober 19, 1999. Six days
prior to the scheduled date, Fahy filed a notion for a stay of
execution and an anended habeas petition in federal court. Chief
Judge Gles, acting as energency judge, granted a stay and
concl uded that, despite the one-year statute of limtations under
AEDPA, 28 U . S.C. § 2244(d)(1), the petition was not tinme barred
based on principles of both statutory and equitable tolling. On
appeal, statutory tolling as a basis for hearing the petition was
rejected, but it was held that equitable tolling applied. See

Fahy v. Horn, 240 F.3d 239, 246 (3d Gr. 2001).

If the limtation period is not tolled in this case,
Fahy will be denied all federal review of his clains.

Court to blind itself to the real issue - the propriety of

allowing the state to conduct an illegal execution of a

citizen.”). For a lengthier exposition of cases addressing

rel axed wai ver, see Natali, New Bars in Pennsylvania, 73 Tenp. L.
Rev. at 86, n.127.
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Here the penalty is death, and courts must consider the

ever-changing complexities of the relevant provisions

Fahy attempted to navigate. Because the consequences are

so grave and the applicable law is so confounding and

unsettled, we must all ow |ess than ‘extraordinary’

circunstances to trigger equitable tolling of the

AEDPA's statute of limtations when a petitioner has

been diligent in asserting his or her clains and rigid

application of the statute would be unfair.
Id. at 245. Noting that, at the tinme Fahy filed his fourth PCRA
petition, Pennsylvania |aw regarding the new PCRA one-year tine
limtation was “inhibitively opaque,” the court concluded that
Fahy had reasonably and diligently asserted his clains, thereby
rendering himeligible to benefit from equitable tolling. | d.
The United States Suprene Court denied certiorari, and Fahy’'s
petition is before this court.

3. Di scussi on
The Commonweal th advances several theories as to why this

court is nevertheless precluded from reviewwng the nerits of
Fahy’s clains. It argues Fahy has failed to assert any clains in
his current federal habeas petition not raised previously in one
of his four PCRA petitions. Though sonme of those clains
adj udi cated by the Pennsyl vania Suprene Court are exhausted, the
state argues, the clains in Fahy’ s third PCRA petition were raised
and wai ved (and never exhausted), and those in his fourth petition
were raised out of tinme under the PCRA; in both cases, the clains

are procedural ly defaulted.

Fahy argues that the all eged defaul t-by-waiver is irrelevant,
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since he fairly presented and exhausted all the claims raised

herein in his fourth PCRA petition. That petition was denied on

the basis of the PCRA time bar, not the purported waiver, and that

rule was not “firmy established and regularly followed,” Janes v.
Kent ucky, 466 U. S. at 348, at the tinme of the all eged procedural
m scue. To the contrary, Fahy asserts, the only firmy
established rule in Pennsylvania capital cases at that tine
required nmerits review of all clains under the relaxed waiver

doctrine, first announced i n Commpbnweal th v. McKenna, 383 A.2d 174

(Pa. 1978).
As di scussed above, when a default pursuant to an i ndependent

and adequate state rule prevents a state court fromreaching the
nerits of a federal claim that claim generally wll not be

reviewed in federal court. Laird v. Horn, 159 F. Supp. 2d 58, 70

(E.D. Pa. 2001) (internal citations omtted). Whether by waiver,
statutory time bar, or previous litigation, the Comobnwealth
argues, Fahy has procedurally defaulted his clains and this court

is precluded fromconducting a nerits revi ew.

Normally, a finding regarding a petitioner’s date of default
is of paranount inportance, since the reviewing court nust
determ ne whether the underlying state rule was consistently and
regularly applied at the tinme of the default. Here, the
Pennsyl vani a Suprene Court found that Fahy defaulted his clains
twce: first, in January, 1988; and second, in August, 1996. The
Comonweal th di sputes that a default occurred in January, 1988,
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and contends that the Pennsylvania Supreme Court only used that

date to determine whether Fahy' s fourth PCRA petition was tinely
under 42 Pa.C. S. 8§ 9545(b)(1). However, even if this court were
to endorse the Conmmopnwealth’s position that the correct date of
default occurred in August, 1996, neither default by waiver nor
the PCRA tinme bar were firmy established and regularly foll owed
rules as of that date, and thus cannot be considered “adequate”

state procedural rules barring consideration of Fahy's clains.

I nextricably intertwined with the adequacy determ nation in
this case is the doctrine of relaxed waiver. The Pennsyl vani a
Suprene Court fornerly applied a relaxed waiver rule for PCRA
revi ew of capital convictions, whereby the Court's practice was to
address all issues arising in a death penalty case whet her or not

the issue was wai ved. In Commpbnwealth v. Al brecht, 554 Pa. 31,

720 A 2d 693 (1998), decided in Novenber, 1998, the Pennsyl vania
Suprene Court explicitly abandoned the practice of reaching the
nmerits of a capital prisoner’s clains despite procedural defaults.
“While it has been our 'practice' to decline to apply ordinary
wai ver principles in capital cases, we will no longer do so in
PCRA appeal s.” Id. at 700. The Al brecht decision signaled a

significant transformation in the court’s approach to relaxed

18Section 9545 is clearly an independent state ground for
reviewing habeas corpus claims, as it does not rely on federal
law for its determination of the availability of state post-
conviction review.
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waiver; however, it does n ot preclude Fahy’s cl ai ns because both
his alleged dates of default occurred before the Albrecht
deci si on.

I n Novenber, 1997, in concluding equitable tolling should
apply to Fahy's federal habeas petition, the Third Crcuit
considered “the ever-changing conplexities of the relevant
provi si ons Fahy attenpted to navigate.” Describing Pennsylvania’s
procedural terrain, the court stated:

[Alt the tinme Fahy filed his fourth PCRA petition
Pennsyl vani a | aw was uncl ear on the operation of the new
PCRA tine |imt. The Pennsylvania courts could have
accepted Fahy's petition as tinely because of its role
within the capital case, see Banks v. Horn, 126 F.3d 206
(3d Gr. 1997), or could have found the governnent
i nterference exception applicable. Coomonwealth v. Lark,

560 Pa. 487, 746 A. 2d 585 (2000). The law at the tinme of
Fahy's petition was inhibitively opaque. Fahy filed his
fourth PCRA petition in Novenber, 1997, nonths before
t he Pennsyl vani a Suprene Court announced that it woul d
no |longer observe the relaxed waiver rule in
Commonwealth v. Albrecht, 554 Pa. 31, 720 A.2d 693
(1998). Further, the Pennsylvania Suprene Court did not
clarify that the state PCRA statute was jurisdictiona

and not waivable until 1999 ... . |In Banks, 126 F.3d at
214, we rejected the Commonwealth's claimthat a PCRA
petition would be tinebarred and required Banks to
return to state court because we could not confidently
determine that the state court would not apply the
rel axed waiver rule it had applied in previous capital

cases. If we could not predict how the Pennsylvania
court would rule on this matter, then surely we should
not demand such foresight fromthe petitioner.

Fahy, 240 F.3d at 245.

It now seens clearly established that a late-filed PCRA

petition wll not be considered under the rel axed wai ver rule, see
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Comopnwealth v. Freeman, 2003 Pa. LEXIS 216 (May 30, 2003);

however, in August, 1996 (the latest of the two alleged default
dates), relaxed waiver remained viable in Pennsylvania cases
“because of the permanent and irrevocable nature of the death

penalty.” Commonwealth v. Brown, 551 Pa. 465, 711 A 2d 444, 455

(1998). As noted nost recently in Freeman, “The operating
principle behind that rule, as originally formulated, was to
‘“prevent this court frombeing instrunental in an unconstitutional
execution.”” 2003 Pa. LEXIS 916, at *17 (quoting Albrecht, 720
A 2d at 700). It was not clearly established at the time of
Fahy's waiver that a late-filed PCRA petition in a capital case
woul d not be considered on the nerits. Because the rel axed wai ver
doctrine renmained viable at the tinme of Fahy' s alleged defaults,
his fourth PCRA petition was not dism ssed on the basis of an
adequate state ground; there was no procedural default sufficient
to prevent consideration of the clainms in Fahy's federal habeas

petition.
I1l. REVIEWOF THE MERI TS
A STANDARD OF REVI EW

Fahy argues that, except for suppression of Fahy' s confession

and the torture instruction provided to the jury,! none of the

"As to those clains, Fahy posits the state court’s
resol ution of the suppression issue reflects an unreasonabl e
application of the law and its resolution of the torture
i nstruction, an unreasonabl e determ nation of the facts under 28
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clains presented in his federal petition were “adjudicated on the
nmerits” by the Pennsyl vania Suprene Court. Therefore, this court
i's not bound by the AEDPA's highly deferential standard of review,
but rather, nust conport wi th pre- AEDPA st andards and conduct a de

novo revi ew.

The Comonwealth responds that several of the clains Fahy
raises in his federal petition were raised in 1995, in his third
PCRA petition. Although the parties disagree over whether those
clains were exhausted because of the intervening waiver
proceedi ngs, the Comonweal th argues exhaustion is irrelevant to
the standard of review, the PCRA court’s treatnent of the clains
constitutes an “adjudication on the nerits,” and the AEDPA

st andards apply.
1. Pr e- AEDPA Revi ew

Prior to the passage of the AEDPA, a state court's
resolutions of constitutional issues were accorded Ilittle
deference; pure questions of law, along with m xed questions of

|law and fact, were reviewed de novo. See Terry WIlians V.

Taylor, 529 U.S. 362, 120 S. C. 1495, 146 L. Ed. 2d 389 (2000).
Under the pre-AEDPA standard, a state court's factual findings

were presumed correct unless, inter alia, the record did not

fairly support those findings.

U S.C § 2254,
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2. Revi ew Under AEDPA

The AEDPA, which took effect on April 24, 1996, amended the

standards for reviewing state court judgments in federal habeas

petitions filed under 28 U.S.C. 8§ 2254 by elevating the | evel of
deference applied to state court determ nations. I n anal yzi ng
the nerits of a habeas petitioner’s clains, considerations under
the AEDPA are divided; a federal court considers separately the
state court’s legal analysis and factual determ nations. See 28
US C 8§ 2254(d)(1)-(2). When according deference under the
AEDPA, federal courts are to reviewa state court's determ nations
on the nerits only to ascertain whether the state court had
reached a decision that was “contrary to” or an “unreasonable
application” of clearly established Suprene Court law, or if a
deci sion was based on an “unreasonable determ nation” of the
facts. To |l abel a state court decision “contrary to” Suprene
Court precedent, the state court nust have reached a “concl usi on
opposite to that reached by the [Suprene] Court on a question of
law or if the state court decides a case differently than the
[ Suprene] Court has on a set of materially indistinguishable

facts.” Terry Wllians, 529 U S. at 413.

An “unreasonabl e application” results where “the state court
identifies the <correct governing legal principle from the
[ Suprene] Court's decisions but unreasonably applies that

principle to the facts of the prisoner's case.” 529 U. S. at 413.
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“I'n other words, a federal court may grant relief when a state
court has msapplied a ‘governing legal principle’ to ‘a set of
facts different fromthose of the case in which the principle was

announced.’” Waqggins v. Smith, 2003 U S. Lexis 5014, at *19-20

(June 26, 2003) (O, Connor, J.) (internal citations omtted). In

order for a reviewing federal court to find a state court’s

application of Suprene Court precedent “unreasonable,” the state
court decision nmust be “nore than i ncorrect or erroneous”; it nust
have been “objectively unreasonable.” ld. at *20 (citations

omtted). A federal court can also grant habeas relief if a state
court unreasonably determ ned the facts in light of the evidence
presented to it, see 8§ 2254(d)(2). Finally, factual 1issues
determned by a state court are presuned to be correct and the
petitioner bears the burden of rebutting this presunption by clear

and convincing evidence. See 8 2254(e)(1).

On its face, however, 8§ 2254(d) only applies to clains that
have been “adjudicated on the nerits.” As noted by the district

court in Bronshtein v. Horn, 2001 U.S. Dist. LEXIS 9310, *37 (E. D

Pa. July 5, 2001), “There is sone controversy anong the circuits
as to precisely what the ‘adjudicated on the nerits’ clause

means. ” 18

18 In January, 2001, the Second Circuit Court of Appeals
held that state court judges would be required to provide a
thorough analysis of federal claims in order to have its decision
constitute an “adjudication on the nerits” and enjoy deference
under the AEDPA. Washington v. Scriver, 240 F.3d 101, 107-110
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(2d Cir. 2001). Six months later, in June, 2001, the same panel

withdrew its opinion and issued an amended decision disposing of

the case on different grounds. Washington v. Scriver , 255 F.3d

45 (2d Cir. 2001). The panel declined, in its later opinion, to

render a decision on the adjudication requirement of the AEDPA,

but noted in dicta that at least six justices in the seminal

AEDPA case, Terry Williams v. Taylor , appeared to endorse the

rationale that a state court must identify the legal principles

on which it relied to effect an “adjudication on the nerits.”
Washi ngton v. Scriver, 255 F.3d at 62 (Cal abresi, J.,
concurring). Only a nonth later, in Sellan v. Kuhlman, 261 F. 3d
303, 310 (2d GCr. 2001), a different panel resolved the matter by
| ooking to the plain | anguage of § 2254(d). The court concl uded
the word “adjudication” did not inherently require a statenent of
causes or notives.

Wth its decision in Sellan, the Second Circuit joined the
Fourth, Fifth, and Tenth G rcuits; each has adopted a narrow
definition of “adjudicated on the nerits” and held that virtually
any decision of a state court is an adjudication entitled to
def erence under 8§ 2254(d). See Bell v. Jarvis, 236 F.3d 149 (4"
Cr. 2000) (summary order is an adjudication on the nerits
entitled to deference under the AEDPA); Neal v. Puckett, 239 F.3d
683 (5" Cir. 2001) (sane); Aycox v. Lyttle, 196 F.3d 1174 (10"
Cir. 1999) (sunmary decision w thout even cursory reasoni ng can
constitute an adjudication on the nerits for purposes of the
AEDPA so | ong as based on substantive and not procedural
gr ounds).

The First Crcuit has adopted a broader view of
“adjudication.” In D benedetto v. Hall, 272 F.3d 1 (1 Cr.
2001), the court stated:

If the state court has not decided the federal
constitutional claim(even by reference to state court
deci sions dealing with federal constitutional issues),
then we cannot say that the constitutional claimwas
“adj udicated on the nerits’ within the meaning of §
2254 and therefore entitled to the deferential review
prescribed in subsection (d).

The Sixth Circuit appears divided; it conducted a de novo
revi ew of habeas clains after an OChio state court failed to
exam ne petitioner’s clains under the federal Constitution in
Doan v. Brigano, 237 F.3d 722 (6™ G r. 2001) (“unreasonable”
under Terry WIllianms not to analyze clains under Sixth Amendnent
so “contrary to” Supreme Court precedent), but accepted the
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Fahy cites Haneen v. Delaware, 212 F.3d 226 (3d Cr. 2000),

cert. denied, 121 S. C. 1365 (2001), to support his contention

that his clains were not “adjudicated on the nerits” and so
deference should not be accorded to the PCRA court’s
determ nations. |In Haneen, the Third CGrcuit found that the
Del aware Suprenme Court had failed to exam ne the petitioner’s
cl ai s under controlling decisions of United States Suprene Court.

212 F. 3d at 248. “This point is critical because under the AEDPA
the limtation on the granting of an application for a wit of
habeas corpus is only ‘with respect to any claim that was
adj udicated on the nerits in State court proceedings.’ Hence we
exerci se pre- AEDPA i ndependent judgnment on the ... claim” |1d.

The Court of Appeals’ decision in Wrts v. Vaughn, 228 F. 3d

178, 195 n.13 (3d Cr. 2000), decided after Haneen, arguably
provides a fuller picture of the broad neani ng of “adjudication”
under AEDPA; the Commonweal th argues that under Werts, section
2254(d) applies even where there is not a full explication of the
state court’s rationale.

More recently, in Chadw ck v. Janecka, 312 F. 3d 597, 606 (3d

Cr. 2002), the Third Crcuit nmade clear that it rejected the

notion that unreasoned state court opinions were nonetheless
“adj udications on the nmerits” entitled to deference in Harris v.
Stovall, 212 F.3d 940, 943 (6" G r. 2000).
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narr ow nmeani ng ascribed to “adjudi cati on” enbraced by the majority
of circuits. It explained:

Haneen, Appel ! and Everett® stand for the proposition
that if an examnation of the opinions of the state
courts shows that they m sunderstood the nature of a
properly exhausted claimand thus failed to adjudicate
that claimon the nerits, the deferential standards of
revi ewin AEDPA do not apply. Haneen, Appel, and Everett
did not deal with sunmary di spositions -— but Weks v.
Angel one, 528 U. S. 225, 120 S. C. 727, 145 L. Ed. 2d
727 (2000), did.

In Weeks, the petitioner ‘presented 47 assignnents of
error in his direct appeal to the Virginia Suprene
Court.’” The state suprenme court rejected nunber 44
W t hout explanation. Reviewing this claim the Fourth
Circuit recogni zed t hat the AEDPA standards do not apply
when a state court has not adjudicated a claimon the
merits but the Fourth Grcuit held that ‘where, as here,
the state suprene court has adjudicated a claimon the
nmerits but has given no indication of howit reached its
decision, a federal habeas court nust still apply the
AEDPA standards of review.’” Applying those standards,
the Fourth Circuit denied the application for a
certificate and di sm ssed the habeas petition.

* % *

[T]he Suprene Court clearly held that the 8§ 2254(d)
standards apply when a state suprene court rejects a
claimw thout giving any ‘indication of howit reached

%In Appel v. Horn , 250 F.3d 203 (3d Cir. 2001), the panel
held that the petitioner had properly presented in the state
courts a claim of the constructive denial of counsel but that the
state courts had misconstrued the claim as one of the ineffective
assistance of counsel.

2|n Everett v. Beard , 290 F.3d 500 (3d Cir. 2002), the
court held that the 8 2254(d) standards did not apply because the
state courts had not adjudicated the petitioner's properly
exhausted claimthat his Sixth Anmendnent right to the effective
assi stance of counsel had been viol ated but instead had deci ded
only that his rights under state | aw had not been abri dged.
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its decision.’

Needl ess to say, if Haneen, Appel, and Everett confli ct
wi th Weeks, the former nust give way, but we see no such
conflict. Haneen, Appel, and Everett govern when the
opinion of a state court reveals that it did not
adjudicate a claim Weks applies when a claim is
rejected without explanation. In the present case, the
Pennsyl vani a Suprene Court rejected Chadw ck's claimon
the nerits w thout explanation. Weks is therefore the
governi ng precedent, and § 2254(d) nust be appli ed.

Chadwi ck, 312 F.3d at 606 (internal citations omtted).

But under Chadw ck, the Suprene Court of Pennsylvania’' s
refusal to adjudicate the nmerits of any constitutional claim set
forth in Fahy's fourth PCRA petition, because it was fil ed outside
the one-year tine limt contained in 42 Pa. C.S. 8 9545(b), would

not require application of 8 2254(d). See Bronshtein, 2001 U. S

Dist. LEXIS, at *38-39 (refusing to hear nmerits of petitioner’s
cl ai ms because of the one-year tine limt set forth in the PCRA
not an “adjudication on the nmerits” so no deference under the
AEDPA accorded). This court will reviewall new clains raised in
Fahy’s fourth tinme-barred petition de novo.

However, Fahy also filed three prior petitions for post-

conviction relief in state court, some with duplicative clains,

and each with a disparate procedural result. Therefore, this
court will exam ne separately how the Pennsylvania Suprene Court
handl ed all earlier clains, i.e., whether, under Chadw ck, there

was an “adjudication on the nerits” entitled to deference under

§ 2254(d).
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In his fourth, time-barred PCRA petition, Fahy reasserted
many of the same claims from his third PCRA petition, addressed by
the PCRA court (Judge Sabo), but not the Pennsylvania Supreme
Court. Fahy argues it is only this last petition, and the
resulting state court decision dismissing it as time-barred (Fahy-
4), that bears relevance on the applicability of 8§ 2254(d). The
Commonweal th contends this position is msguided; it argues the
PCRA court’s determnations regarding those clains constitute
“adjudications on the nerits” despite the fact the clains were
never reviewed by the Pennsyl vania Suprene Court.

Even if this court is unwlling to accept Judge Sabo’s

determ nations as “adjudications,” the Conmonweal th asserts, this
court nust interpret the Pennsylvania Suprene Court’s decision in
Fahy-4 as silent on the nerits, and “look-through” to the |ast

cl ear exposition on the nerits by a state court. See Dowthitt v.

Johnson, 230 F.3d 733, 753 (5™ Cir. 2000) (where state habeas
decision was silent on claimnot raised to that court, federal
habeas court should “l ook through to the | ast cl ear state decision
on the matter”). Here, that would require this court to | ook back
to Judge Sabo’s Cctober 25, 1995, Findings of Fact, Concl usions of
Law, and Adjudication (“1995 Opinion”) (Resp. Ex. 1) denying
relief requested in Fahy’'s third PCRA petition.

In the 1995 Opi ni on, Judge Sabo concl uded that all issues not

raised in an appellant’s first post-conviction petition were
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waived. To overcome the procedural defect of waiver, a petitioner

must show the allegations of error resulted in the conviction of

an innocent individual, and Judge Sabo found Fahy's allegation
failed to neet this requirenent. (Resp. Ex. 1, 23). Invoking the
rel axed wai ver standard, Judge Sabo neverthel ess addressed each of
Fahy’ s clains. The Commonweal th argues this court nust defer to
Judge Sabo’s legal conclusions in conpliance with 8 2254(d) and

factual findings under § 2254(e)(1). See also Appel v. Horn, 250

F.3d 203, 210 (3d Gr. 2001).

Fahy denies Judge Sabo’s 1995 Opinion, addressing clains
raised in Fahy’s third PCRA petition, is an “adjudication on the
merits.” Again, Fahy argues that Fahy-4, in which the
Pennsyl vania Suprene Court deenmed Fahy's fourth PCRA petition
tinme-barred, is the only relevant decision to our determ nation

regardi ng standard of review, |ike respondents, he cites a Fifth

Circuit case in support of his position. See Fisher v. Texas, 169
F.3d 295 (5™ Cir. 1999) (affirmng trial court’s denial of habeas
petition). Finding that the state court had resol ved petitioner’s
clainms on procedural grounds, the Fisher court stated:

A review of the opinion rendered by the Texas Court of
Appeals in this case clearly reveals that the state
court did not adjudicate the nerits of Fisher's Batson-
religion claim The state court explicitly decided the
religion issue on waiver grounds, stating that it did
not need to ‘reach the question of discrimnation based
on religion,” because Fisher had failed to object on
religion grounds at his trial. The Texas Court of
Appeal s's awareness of, and explicit reliance on, a
pr ocedur al ground to dismss Fisher's claim is
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determinative in this case, and we therefore cannot
apply the AEDPA deference standards to the state court’s
findings and conclusions.

169 F.3d at 300 (internal citations to record omitted). Fahy

argues that, like the state court in Fisher , the Fahy-4 court’s
reliance on waiver, a procedural ground, to deny relief “is
deternminative in this case,” id.

Judge Sabo’ s 1995 opi ni on constitutes an “adjudi cati on on the
merits” of the clainms considered therein. Notw t hst andi ng his
pronouncenent that all issues not raised in Fahy' s first post-
conviction petition were deened wai ved under the |aw, Judge Sabo
i nvoked the relaxed waiver doctrine to consider those clains.
Unlike the state court in Fisher, the PCRA court ultimately did
not rely on a procedural ground to deny relief, and there is no
requi renent, as under the doctrine of exhaustion, that nandates
the highest state court pass on clains in order to effect an
“adjudication on the nerits.” Judge Sabo’s Cctober 25, 1995,
Fi ndi ngs of Fact, Concl usions of Law, Adjudication are entitled to
def erence under the AEDPA. 28 U . S.C. 88 2254(d) & (e)(1).

B. ANALYSI S

1. I ntroduction

In his anmended petition for habeas corpus, Fahy raised
twenty-one clains for relief, sonme of which were addressed by the

state court on direct appeal (entitled to deference under the

AEDPA), several of which were “adjudicated on the nerits” by Judge
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Sabo follow ng Fahy's third PCRA petition (entitled to deference
under the AEDPA), and others raised for the first tine in Fahy’s
fourth tine-barred PCRA petition (entitled to pre-AEDPA, or de
novo, review). He later withdrew four of the twenty-one cl ai ns,
and on Decenber 10, 2002, this court heard oral argunent on six of
the remaining clains.?

The clains presented to this court for revieware as fol | ows:

CLAIMI. Transcript of the voir dire proceedi ngs absent from
the record resulting in a violation of Fahy’s rights to a
meani ngf ul appeal, and appell ate counsel was ineffective for
failing to ensure there was a conplete record in violation of
Fahy’s rights wunder the Sixth, E ghth and Fourteenth
Amendnent s.

CLAIMII. The Comonweal th used its perenptory strikes in a
racially discrimnatory and/ or gender discrimnatory manner.
I neffective counsel for failure to litigate this claim

CLAIM 111, I neffective assistance of counsel during
sentenci ng (penalty) phase of trial for:

A. Failure to devel op and present mtigating evidence;
B. Failure to contenporaneously object or request an
instruction in response to prosecutor’s suggestion that
Fahy was a “serial pedophile”; #

C. Failure to contenporaneously object or request an
instruction in response to prosecutor’s suggestion that
Fahy was i nvol ved in an i ncestuous relationship with the
victim and,

D. Discussion of the possibility of parole and failure
t o cont enpor aneousl y obj ect or request an instructionin
response to prosecutor’s arguments concerning Fahy’'s
future dangerousness and his possibility of parole.

21Qral argument was heard on Claims I, 111, IV, V, VIII, and
I X. Fahy’s 11 additional clains for relief were submtted on the
briefs.

2ZC aim VIl discusses in nore detail petitioner’s clains of
prosecutorial m sconduct.
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CLAIM IV. Penalty phase jury instructions and verdict sheet
unconstitutionally indicated to jury that it had to
unanimously find any mitigating circumstance before it could
give effect to that circumstance.

CLAIM V. Unlawfully obtained confession was used against him
at trial.

CLAIM VI. Prosecutorial misconduct during guilt phase of
trial for:

A. Improper suggestion that Fahy had an incestuous

relationship with victim;

B. Improperly eliciting testimony from Fahy regarding

his prior incarceration (adjudicated by state court);

C. Improperly asserting Fahy was a “representative of
Sat an”; and,

D. Asserting belief that Fahy was |ying on stand.

CLAIMVI|I. Prosecutorial m sconduct during sentenci ng/ penalty
phase of the trial for:

A I mproperly interjecting unadjudicated crimna
conduct ;

B. Inproperly arguing Fahy's future dangerousness to
jury by asking, “How many nore people does he have to
kill?”; and,

C. Inproperly denigrated Fahy’'s mtigating evidence.

CLAIMVIII. Prosecutor’s comment “No sentence is final until
it’s appeal ed,” dimnished the jury’' s sense of responsibility
for inposing sentence in violation of Fahy's rights under
Caldwell v. M ssissippi.

CLAIM | X Jury was unconstitutionally instructed on the
“torture” aggravating circunstance.

CLAIM X No definitive proof that the jury found the
“torture” aggravating circunstance.

CLAIM XI. The “proportionality review performed by the
Suprene Court of Pennsylvani a did not provide Fahy nmeani ngf ul
appel l ate review as mandated by Pa. and federal |aw.

CLAIM XI'I. W THDRAWN.

CLAIMXII1. Trial court failed to properly instruct the jury
on mtigating factors.
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CLAIM XIV. Jury was not permitted to consider and give
effect to the non-statutory mitigating evidence that was
presented.

CLAIM XV. Trial court violated Simmons v. South Carolina in
failing to accurately instruct the sentencing jury that, if
sentenced to life, Fahy would be parole ineligible.

CLAIM XVI. Aggravating circumstance instruction (d)(9),
“significant history of felony convictions involving the use
of or threat of violence to the person,” unconstitutionally

vague.
CLAIM XVIT. W THDRAW\.
CLAIM XVITI. W THDRAW\.

CLAIM XI X. W THDRAWN.

CLAIM XX Al  prior counsels’” failure to properly
i nvestigate, research and make t he obj ecti ons and present the
argunents raised in this petition constituted ineffective
assi stance of counsel (Catch-all).

CLAIM XXI. Cunul ative effect of the errors described in the
petition entitle petitioner to relief.

2. Di scussi on

CLAIMI1. Transcript of the voir dire proceedi ngs absent from
the record resulting in a violation of Fahy's rights to a
meani ngf ul appeal, and appell ate counsel was ineffective for
failing to ensure there was a conplete record in violation of
Fahy’s rights wunder the Sixth, E ghth and Fourteenth
Amendnent s.

CLAIMII. The Comonweal th used its perenptory strikes in a
racially discrimnatory and/ or gender discrimnatory manner.
I neffective counsel for failure to litigate this claim

Because Claims | & Il are interrelated, the court addresses

concomitantly issues raised by Fahy regarding voir dire  of the

jury. Rai sed for the first tinme in Fahy's fourth, tinme-barred

PCRA petition, and in the absence of an “adjudication on the
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merits,” this court enpl oys pre-AEDPA review. |t accords de novo

review pure questions of |aw and m xed questions of |aw and fact,
but presunes correct the state court’s factual findings unless not
fairly supported by the record. See Section II1(B)(4), supra.

In Caim Il, Fahy alleges the Comonwealth wused its
chal l enges in a discrimnatory manner, striking venire persons on
the i nperm ssible basis of race or gender. He also alleges that,
because no record of the individualized voir dire exists, his
rights were violated under the Sixth, Ei ghth and Fourteenth
Amendnents. Trial counsel apparently failed to order a transcri pt
and the record was not preserved.

Fahy contends a conplete state record is a fundanental
prerequisite to the fair adjudication of his clains since habeas
clainms nust be reviewed on a full record by both the PCRA court
and the district court. He argues the denial of a full transcript
by the state is itself sufficient to warrant relief because he was
not afforded a neaningful opportunity to raise jury selection

errors. See e.qg., Batson v. Kentucky, 476 U S. 79, 106 S. Ct.

1712, 90 L. Ed. 2d 69 (1986) (relief granted for prosecutor’s
racially discrimnatory use of perenptory chall enges). Because, in
the absence of a conplete record, Fahy argues he cannot raise

clains for which the non-existent transcripts are critical,® he

ZDespite this contention, Fahy has alleged a violation
grounded in Batson . If Fahy is able to raise a Batson claim
without the transcript, it is not clear what is preventing him
from asserting any other violations related to voir dire
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requests relief based on the nere fact of an i nconplete record or,

alternatively, the renedy of record reconstruction.

In Pennsylvania, voir dire, though recorded, is not
transcri bed unless specifically ordered, see Rule 5000.2 (g) of
the Uniform Rules Governing Court Reporting and Transcripts;
because none of Fahy’s previous | awers requested transcription,
no transcription was nade. Assuming the transcripts are
unavail abl e through no fault of Fahy, the Comonweal th contends
his failure to avail hinself of the provisions of Pennsylvania
Rul e of Appellate Procedure 1923, providing for the preparation of
an agreed-upon statenent of the record in the absence of

transcripts, results in a waiver of his jury selection clains.?

2*Rule 1923. Statement in Absence of Transcript

If no report of the evidence or proceedings at a
hearing or trial was made, or if a transcript is
unavailable, the appellant may prepare a statement
of the evidence or proceedings from the best
available means, including his recollection. The
statement shall be served on the appellee, who may
serve objections or propose amendments thereto
within ten days after service. Thereupon the
statement and any objections or proposed amendments
shall be submitted to the lower court for settlement
and approval and as settled and approved shall be
included by the clerk of the lower court in the

record on appeal.

Pa.R A P. 1923. “Rule 1923's purpose is to provide
reviewing courts with an ‘equivalent picture’ of the
proceedi ngs when there is not a transcription.”
Commonweal th v. Buehl, 403 Pa. Super. 143, 588 A 2d 522,
appeal denied, 598 A 2d 281 (Pa. 1991)(internal citation
omtted).
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Fahy is not entitled to relief based on the mere absence of a
complete record and reconstruction of the 1983 jury selection
proceedings now would be futile.

The Supreme Court has emphasized the importance of reviewing

capital cases on a complete record, see Dobbsv. Zant , 506 U.S.

357, 358, 113 S. Ct. 835, 122 L. Ed. 2d 103 (1993)(citations
omitted), and stressed that an “appel l ant cannot be denied a
‘record of sufficient conpleteness’ to permt proper consideration

of his clains,” Mayer v. Gty of Chicago, 404 U. S. 189, 198, 92 S.

. 410, 30 L. Ed. 2d 372 (1971). However, neither the Suprene
Court, not the Third Circuit has held that an inconplete record

confers automatic entitlement torelief. See, e.q., Scott v. Elo,

302 F.3d 598 (6™ Cir. 2002) (“Mayer does not stand for the
proposition ... that where a portion of a trial transcript is

missing and unobtainable, and where a defendant makes a claim that

could possibly implicate that portion of the transcript, aretrial

is always necessary. Rather, ... federal habeas relief based on

a missing transcript will only be granted where the petitioner can

show prejudice.”); Stirone v. United States, 341 F.2d 253 (3d.

Cr. 1965) (failure of stenographer to transcribe voir dire was
harm ess error where “[t]here is no accusation even in this late
collateral suit that there was error of any kind in the voir dire
exam nation itself or that the failure of the stenographer to

record the voir dire resulted in substantial error.”).
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To obtain relief, a defendant must denonstrate a “col orabl e

need” for a conplete transcript. Karabin v. Petsock, 758 F.2d

966, 969 (3d. Cr.), cert. denied, 474 U S. 857 (1985). I n

Sinmmons v. Beyer, 44 F.3d 1160 (3d. Cr. 1995), there was a
thirteen-year delay between petitioner’s conviction and first
appeal. By the tine the right of appeal was granted, “portions of

the trial record including a lengthy in canera voir dire of

prospective jurors were mssing.” 1d. at 1164. The appell ate
division of the state court remanded to reconstruct the record,;
petitioner’s objections to the sufficiency of the reconstruction
were overruled and ultimately, his conviction was affirned.

Consi dering petitioner’s appeal fromthe denial of his habeas
petition, the Third Crcuit held petitioner was entitled to sone
sort of habeas relief:

The problem here is self-evident. No one recalls how
many potential African Anerican jurors were perenptorily
chal | enged, and the assistant prosecutor does not
remenber and has no notes indicating why he struck
i ndi vidual venirepersons. Both parties agree that
further reconstruction hearings would be fruitless.
Si mons' Bat son cl aimsinply cannot be revi ewed w t hout
a transcript of the voir dire to allow the review ng
court to exam ne whomthe assi stant prosecutor excluded
and why. We do not and cannot know whet her Si nmons' jury
sel ection process was i nfected by racial discrimnation.

Nevert hel ess, Sinmmons raised a colorable claimthat the
prosecution systematically excluded African Americans
from the jury, and the prejudice stemmng from our
inability to review this claimis not fairly borne by
him The seriousness of this claim and its potenti al
nmerit demand sone formof habeas relief. As expl ai ned by
the Batson Court, ‘the <core guarantee of equa
protection, ensuring citizens that their State will not
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discriminate on account of race, would be meaningless
were we to approve the exclusion of jurors on the basis
of such assumptions, which arise solely fromthe jurors’
race.’
Si nmons, 44 F.3d at 1168. Unlike the petitioner in Sinmons, Fahy
cannot denonstrate a “col orabl e need,” Karabin, 758 F.2d at 969, .
Fahy argues the Commonweal th used its perenptory strikes in
a racially and/or gender discrimnatory manner to exclude African
Ameri cans and wonen fromthe jury. Because the Commonweal th had
no race- or gender-neutral reason for doing so, Fahy contends, he
was deprived of his rights under the Sixth, Ei ghth and Fourteenth
Amendnents, and is entitled to a new trial.
The Suprene Court’s decision in Batson prohibits the use of

perenptory chall enges to exclude potential jurors solely on the

basis of race. 476 U.S. at 83. See also Powers v. Chio, 499

US 400, 11 S. . 1364 (1991) (extending holding of Batson to
al l ow a defendant of any race to object to a prosecutor’s use of

race-based exclusions); J.E.B. v. Alabama ex rel. T.B., 511 U. S

127, 114 S. C. 1419, 128 L. Ed. 2d 89 (1994) (extending
rationale of Batson to preclude the use of perenptory strikes

based on gender); Rico v. Lleftridge-Byrd, 2003 U S. App. LEXIS

16690, *15-16 (3d Cr. Aug. 14, 2003) (holding it was not
obj ectively unreasonable for the Pennsylvania Supreme Court to
consi der challenges to prospective Italian-Anmerican jurors under
Batson). To rebut a prima facie case of discrimnatory use of

perenptory strikes, the prosecution nust articulate a neutral,
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non-discriminatory explanation for the strike or strikes. Though

the prosecutor's expl anation had to be “clear and reasonably
specific,” 476 U.S. at 98 n. 20, it did not “need [to] not rise to
the level justifying exercise of a challenge for cause,” i1d. at
97.

Shortly after issuing its decision in Batson, Allen v. Hardy,

478 U.S. 255, 260-61, 106 S. C. 2878, 92 L. Ed. 2d 199 (1986)
(per curiam, held that Batson woul d not be applied retroactively
to cases on collateral review of convictions final before that
deci si on was announced on April 30, 1986. The Court stated:

[Rletroactive application of the Batson rule on
collateral review of final convictions would seriously
disrupt the admnistration of justice. Retroactive
application would require trial courts to hold hearings,
often years after the conviction becane final, to
determ ne whether the defendant's proof concerning the
prosecutor's exercise of challenges established a prinma
faci e case of discrimnation. Were a def endant nmade out
a prima facie case, the court then would be required to
ask the prosecutor to explain his reasons for the
chal | enges, a task that would be inpossible invirtually
every case since the prosecutor, relying on Swai n, would
have had no reason to think such an explanation woul d
soneday be necessary. Many final convictions therefore
woul d be vacated, with retrial ‘hanpered by probl ens of
| ost evidence, faulty nenory, and m ssing w tnesses.’

478 U.S. at 260-61 (quoting Solem v. Stunes, 465 U S. 638,

650 (1984)). Batson is applicable to cases pending on direct
review or not yet decided when the opinion was issued. See

Giffith v. Kentucky, 479 U. S. 314, 93 L. Ed. 2d 649, 107 S. Ct.

708 (1987).

Fahy’ s judgnent becane final on January 19, 1987, upon the
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expiration of the 90-day period for seeking appellate review to
the United States Supreme Court of the state court’s October 21,

1986 order affirming conviction and judgment of sentence, see

Kapral v. United States , 166 F.3d 565 (3d Cir. 1999). Therefore,
Fahy is not barred from raising a Batson challenge. However, Fahy
is a white male. At the time of Fahy' s trial, existing case |aw

did not recogni ze a white defendant’s clai mthat the Commonweal t h
inproperly struck potential black jurors based upon race or
potential female jurors based on gender. Not until 1991 and 1994,
respectively, when Powers and J.E.B. were decided, were such
clains cogni zable. Accordingly, in order for Fahy’' s claimthat
the Commonweal th inproperly struck potential jurors based upon
race or gender to be cogni zable, Powers and J.E.B. nust apply to
his case; however, Fahy’s conviction becane final several years
before either case was decided and those decisions are not

retroactive. See Commonwealth v. Tilley, 566 Pa. 312, 317 (2001)

(white felon tried in 1987 not entitled to assert a Batson/ Powers

claim and therefore, that he had not shown the necessary “good
cause” required for discovery related to the clainmy. The Batson
violation alleged in Caimll of the anended petition is w thout
merit.

Fahy al so argues he was deprived of his right to effective
assi stance of counsel. He clains appellate counsel was

ineffective for failing to ensure there was a conplete voir dire
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record, and failing to litigate the Batson claim; he argues trial
counsel was ineffective for failing to object to the prosecutor’s
di scrimnatory use of perenptory strikes.

First, Fahy contends counsel “failed” to obtain the voir dire
transcripts, and that this failure denied him his right to
appel | ate counsel altogether with respect to any issues stenm ng
from voir dire violations. Accordingly, rather than having to

establish prejudice as Strickland v. Washi ngton, 466 U. S. 668, 104

S. . 2052, 80 L. Ed. 2d 674 (1984) would require, a presunption

of prejudice should apply. See United States v. Cronic, 466 U S.

648, 659, 104 S. C. 2039, 80 L. Ed. 2d 657 (1984) (outlining an
exception to the need under Strickland to prove prejudice and
stating that prejudice will be presuned if counsel “fails to
subject the prosecution’s case to neaningful adver sari al
testing...”). Bat son was not decided until three years after
Fahy’ s conviction. Counsel is not ineffective for failure to
anticipate future devel opnents of the law. Fahy’s claimshould be

anal yzed under Strickland, not Cronic. Cf. United States V.

Ganbi no, 788 F.2d 938, 951 (3d Cr. 1986).

Under the Strickland standard, counsel was ineffective only
where his or her performance fell below an objectively
unreasonabl e standard, and the defendant was prejudiced by that

per f or mance. 466 U.S. at 687. As explained in Marshall v.

Hendri cks, 307 F.3d 36, 85 (3d Gr. 2002):
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In order to establish prejudice, a defendant need not

demonstrate that the outcome of the proceeding would

have been different, but only th at there is ‘a
reasonable probability that, but for counsel ' s
unprofessional errors, the result of the proceeding
woul d have been different. A reasonable probability is
a probability sufficient to underm ne confidence in the

outcone.’” \Where prejudice is lacking, the court need
not determ ne whether the performance was subpar.
Further, it is wcritical that <courts be ‘highly

deferential’ to counsel's reasonabl e strategi c deci sions
and guard agai nst the tenptati on to engage i n hi ndsi ght.
In part, this is because the purpose of the rule is not
to inprove the standard of professional conduct, but
only to protect a defendant's right to counsel. Thus,
the court is not engaging in a prophylactic exercise to
guar ant ee each defendant a perfect trial with optimally

proficient counsel, but rather to guarantee each
defendant a fair trial, with constitutionally conpetent
counsel . In order to assess an ineffectiveness claim

properly, the court nust consider the totality of the
evi dence before the judge or jury.

There does not exist a reasonable probability that, but for
counsel’s failure to order, or ensure the preservation of, the
voir dire transcript, the result of Fahy's trial would have been

di fferent. He has no cogni zabl e claim under Batson, Powers or

J.E.B. Counsel was not ineffective and Fahy is not entitled to
relief on this claim

CLAIM1V. Penalty phase jury instructions and verdi ct sheet
unconstitutionally infornmed jury that it had to find any
mtigating circunstance unaninously before it could give
effect to that circunstance.

Fahy first raised this claimin his third PCRA petition; it
was tersely di sposed of by the PCRA court, see 1995 Opi nion at 40
(“Defendant’ s challenge to this Court’s instructions on mtigating

circunstances also is neritless because it is based on MIIls wv.
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Maryl and, [citation], which was decided long after the verdict in
this case and cannot be applied retroactively.”) This does not
constitute an “adjudication on the nerits,” as there was no
anal ysis of the underlying claimitself.? 28 U S.C. § 2254. Fahy
again raised this claimin his tinme-barred fourth PCRA petition

and therefore, it is entitled to de novo revi ew.

Fahy contends he is entitled to relief from his death
sentence because the penalty phase jury instructions and verdi ct
sheet, taken together, created a barrier to the sentencing jury’s
consideration of all mtigating evidence in violation of the
Ei ght h and Fourteenth Anendnents.? Fahy's allegation is commonly

termed a “MIlls clainf; in MIls v. Muryland, 486 U. S. 367, 374,

100 L. Ed. 2d 384, 108 S. C. 1860 (1988), the Suprene Court held
that the United States Constitution prohibits a state from
requiring jurors to agree unani nously that a particular mtigating
ci rcunst ance exi st before they can consider that circunstance in

their sentencing determ nation.

BEven if Judge Sabo’s determ nation was considered an
“adjudication on the nerits” by this court, the PCRA court’s
failure to properly analyze Fahy’s claimin accordance with MIls
renders that court’s determ nation an “unreasonabl e application”
of MIls. See Banks, 271 F.3d at 545 n.21; 28 U S.C. 8§ 2254(d).
Fahy is entitled to relief under either rationale.

#The Ei ghth Anmendnent prohibition against cruel and unusual
puni shnment requires that “the sentencer in a death penalty case
nmust be permtted to consider all relevant mtigating evidence
that the defendant proffers as counseling |less than a sentence of
death.” Frey v. Fulconer, 132 F.3d 916, 920 (9" Cr. 1997)
(citation omtted).
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i Instruction/Charge

Fahy states that the trial judge charged the jury as follows:

The Crimes Code provides that the verdict must be a

sentence of death if the jury unanimously finds atleast
one aggravating circumstance and no mitigating
circumstance, or if the jury finds one or more

aggravating circumstance which outweighs any mitigating
circumstances.

(N.T. 1040) (emphasis added). This instruction is virtually
identical to that considered by the Court of Appeals in Banks v.

Horn, 271 F.3d 527 (3d Cir 2001), rev'd and remid, Horn v. Banks,

532 U.S. 266, 122 S. C. 2147, 153 L. Ed. 2d 301 (2002), reaff’'d
on reconsid’ n, Banks v. Horn, 316 F. 3d 228 (3d Cr. 2003), where

the petitioner was granted habeas relief because of the state

court’s “unreasonable application” of MIls v. Maryl and. Li ke

Fahy, the petitioner in Banks clainmed that the jury charge was
witten so that reasonable jurors wunderstood unanimty was
required to find a mtigating circunstance. Regardi ng the
i nstruction quoted above, the Court of Appeals in Banks expl ai ned
that “considered as a whole, the jury instructions | eave no doubt
that there is a reasonable |ikelihood that the jury has applied
the <challenged instruction in a way that prevents the
consi deration of constitutionally rel evant evidence.” 271 F.3d at
549.

ii. Verdict Sheet

The penal ty phase verdict sheet given to and used by the jury

read as foll ows:
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We, the jury, having heretofore determined that the
above-named defendant is guilty of murder of the first
degree, do hereby further find that:

(1) We, the jury, unanimously sentence the defendant to:
O Death
O Life Imprisonment
(2) (To be used only if the aforesaid sentence is death)
We, the jury, have found unani nously
O at least one aggravating circumstance and no

mitigating circumstance. The aggravated circumstance(s)
is/are:

O one or more aggravating circumstances which
outweigh any mitigating circumstances. The aggravating
circumstance(s)is/are .
The mitigating circumstance(s) is/are

First Degree Murder Verdict Penalty Determination Sheet at 1,
Petitioner’s Appendi x (enphasis added) (“Verdict Sheet”).

The verdict formutilized in Banks is substantially simlar;
it differs only in that jurors were provided wth potential
aggravating and mtigating circunstances, rather than a blank |ine
to wite themin. See Banks, 271 F.3d at 549-550 (verdict slip).
The Banks court focused its anal ysis on the | anguage found i n part
(2) of the Fahy Verdict Sheet, “W, the jury, have found
unani nously.” The Court of Appeals concluded that, in prefacing
the remainder of the formwith this |anguage, “by inplication,
everything that foll owed was found unani nously.” 271 F.2d at 550.
There was “no additional |anguage that would inply that there is

a different standard for aggravating circunstances than there is
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for mtigating circunstances.” Id. Therefore, the Court of
Appeal s determ ned, “the structure and form of the verdict slip
itself runs afoul of the dictates of MIIls.” |Id.
ii1i. Discussion
The Banks court reversed the district court and granted the
petitioner a wit of habeas corpus; the Coomonwealth filed a wit
of certiorari that was granted.

In Horn v. Banks, the United States Suprene Court reversed

the Court of Appeals and directed it to analyze, rather than

assunme, whether MIIs v. Maryland could be retroactively applied

under the principles articulated in Teague v. Lane, 489 U S. 288,

103 L. Ed. 2d 304, 109 S. . 1060 (1989), on collateral review of

Bank' s conviction and sentence. %

On reconsideration, the Court of Appeals concluded, “MIls
did not announce a new rule of constitutional law for

retroactivity purposes, and thus that our analysis and resol ution

27A habeas petitioner must demonstrate as a threshold matter
that the court-made rule by which he seeks to benefit is not
“new’ or, if it is, that it applies retroactively nonethel ess.
See ODell v. Netherland, 521 U S. 151, 155, 138 L. Ed. 2d 351,
117 S. . 1969 (1997). Arule is “new if “the result was not
di ctated by precedent existing at the tine the defendant's
conviction becane final.” Teaque, 489 U S. at 301. GCenerally, a
new rule of crimnal procedure is not retroactively applied to
cases unless (1) “it places certain kinds of primary, private
i ndi vi dual conduct beyond the power of the crimnal |aw making
authority to proscribe” or (2) it is a watershed rule, involving
“procedures that . . . are ‘inplicit in the concept of ordered
[iberty.”” 1d. at 311.
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of Banks’sMills__ claimwas proper.” Banks, 316 F. 3d at 229-30.28

Because the Court of Appeals’ “judgnent requiring a new
penal ty phase for Banks remai n[ed] unchanged,” 316 F. 3d at 247,
Fahy’s claimis neritorious. “If a jury instruction and verdi ct
form because of its unanimty requirenents, precluded juror
consideration of any and all mtigating evidence, the resulting
death sentence [is] unconstitutional.” Banks, 316 F.3d at 242.
After considering the jury charge and verdict sheet from Fahy’'s
trial, there is a reasonable |ikelihood that the jury applied the
chal | enged instruction in a way that preventeed the consideration

of constitutionally relevant evidence. See Boyde v. California,

494 U.S. 370, 380, 108 L. Ed. 2d 316, 110 S. C. 1190 (1990).
Therefore, Fahy' s petitionis granted wth respect to CaimlV and

Fahy’ s death sentence is vacated.

CLAIMV. Unlawfully obtai ned confessi on was used agai nst him
at trial; ineffective assistance of counsel for failure to
i ntroduce evidence of nental and enotional inpairnents at
suppressi on heari ng.

Fahy raised the issue of voluntariness of his confession on
direct appeal from his conviction and capital sentence; because
the issue was addressed by the Pennsylvania Suprene Court in
affirmng the conviction, see Fahy-1, the decision is accorded
def erence under the AEDPA. On appeal, Fahy argued the suppression

court had commtted error in denying his notion to suppress his

2 A petition for certiorari was filed May 14, 2003.
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confession and the fruits thereof. Fahy-1, at 693.
The Pennsylvania Supreme Court determined:

The record reveals and the suppression court found that
the evidence introduced by the prosecution was more
credible than that of Appellant, and, therefore, the
court refused to grant the motion to suppress.

At the suppression hearing, Detectives Chitwood and

Rosenstein testified to the events surrounding the

arrest and subsequent confession. Their testimony

established that Appellant voluntarily appeared at the

Philadelphia Police Sex Crimes Unit and was taken to the

Police Administration Buildingforquestioningregarding

two warrants for rape. Detective Chitwood proceeded to

inform Appellant that he was the prime suspect in the

rape and murder of Nicky Caserta. The detective advised

Appellant of his constitutional rights by placing a

standard police form containing the Miranda rights in
front of him and at the same time reading the warnings

to him aloud. Appellant indicated his decision to waive

his rights by initialing a standard police form

containing both the warnings and questions regarding his

understanding of his rights. At first, Appellant denied

his involvement in the Caserta killing. However, after

being shown pictures of the victim’s body, Appellant

exclaimed, ‘I did it, 1 did it.’” Appellant then
confessed to the crines, giving a detailed description
of how he raped and killed young N cky Caserta.
Appel l ant also gave the exact |ocation of where he
di sposed of the nurder weapon and later guided the
police officers to the sewer where the knife was hi dden.

After reading the statement, Appellant affixed his
signature to each individual page of the ten page
docunent. Detective Chitwood testified that during the
interview and confession Appellant was alert and
responsi ve. Throughout the questioning, Appellant was
nei t her threatened nor coerced by the police, and deni ed
being under the influence of drugs. The conplete
interview | asted approxi mately one and one-half hours.

Appellant's testinony at the suppression hearing was
totally contradicted by the testinony of t he
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Commonwealth’s  witnesses. Appellant claimed his
confession was not voluntarily obtained. Appellant also
claims his confession was not properly extracted, in

that during the police questioning he experienced
fatigue and the effects of his seizure and depression

medication. We stated in Commonwealth v. Jones , 457 Pa.

423, 432-33 (1974), ‘“Intoxication is a factor to be
considered, but it is not sufficient, in and of itself
to render a confession involuntary.” ‘The test 1is

whet her there was sufficient nmental capacity for the
defendant to know what he was saying and to have
voluntarily intended to say it,’” (citations omtted).

The duty of the suppression court is to determne
whet her the Commonwealth has established by a
preponderance of the evidence that the confession was
voluntary and that the waiver of constitutional rights
was know ng and intelligent. Jones, i d. Qur
responsibility on review is to determ ne whether the
record supports the factual findings of the trial court
and to determne the legitimcy of the inferences and
| egal conclusions drawn from those findings.
Commonweal th v. Kichline, 468 Pa. 265, 361 A 2d 282 (Pa.
1976); Commonwealth v. Goodw n, 460 Pa. 516, 333 A 2d
892 (Pa. 1975). Revi ewi ng Appellant's argunents in
light of the previously espoused standard, we are
convi nced the suppression court was correct in ruling
that Appellant's statenents were adm ssible. Qur review
of the conflictingtestinony illustrates that Appellant,
in fact, was informed of the charges against him
advi sed of the nature of the questioning, and cogni zant
of his constitutional rights.

Fahy-1 at 695-96.

In a footnote, the court observed that the detectives had
Fahy read al oud a portion of his statenent, before it was signed,
to ensure he could read and that he understood the nature of the
docunent he was signing. 1d. at 695, n.9. The court also noted

t hat Fahy was gi ven bat hroom and water breaks.

Fahy argues the adm ssion of his confession at trial violated
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his rights under the Fifth, Sixth, Eighth and Fourteenth

Amendments to the United States Constitution. Mirandav. Arizona ,

384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). He

contends the state court’s determnation that the evidence
supported the finding that his confession was voluntary was
“contrary to” clearly established federal law, or reflected an
“unreasonabl e application” of that |aw 28 U S.C. § 2254(d).
Fahy argues that under clearly established federal law, a court
must consider the “totality of the circunstances” before deem ng

a wai ver of rights voluntary. See Moran v. Burbine, 475 U S. 412,

421, 106 S. C. 1135, 89 L. Ed. 2d 410 (1986). He argues the
Pennsyl vani a Suprenme Court failed to follow Mdran in finding that
t he vol untari ness of the confession was “supported by the record.”
Because the court did not consider the totality of circunstances,
including his nental and enotional inpairnments or use of
medi cation, Fahy argues its decision was “contrary to,” or an

“unreasonabl e application” of, established federal precedent.

There are two inquiries a court nust nake to determ ne
whet her an accused has voluntarily and know ngly waived his Fifth
Amendnent privil ege against self-incrimnation. First, the waiver
of the right nust be voluntary in that it was not the product of
intimdation, coercion, or deception. Moran, 475 U. S. at 421.
Second, the relinquishment nust be nade with a full awareness of

the nature of the right being waived. 1d. In determ ning whether
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a confession is voluntary, the ultimte question is “whether,
under the totality of the circunstances, the chall enged confession
was obtained in a manner conpatible with the requirenents of the

Constitution.” MIller v. Fenton, 474 U.S. 104, 112, 106 S. Ct.

445, 88 L. Ed. 2d 405 (1985).
Those circunstances i ncl ude:

Police Coercion (a “crucial elenent”);

Length of Interrogation;

Location of Interrogation;

Continuity of Interrogation;

Suspect's Maturity;

Suspect's Educati on;

Suspect's Physical Condition & Mental Health; and,
Whet her Suspect WAs Advised of Mranda Rights

XN RWNE

Wthrowv. WIllians, 507 U.S. 680, 693-94, 113 S. C. 1745, 123 L

Ed. 2d 407 (1993). W thout coercive police activity, a confession

will not be deened involuntary. Colorado v. Connelly, 479 U. S.

157, 167, 107 S. C. 515, 93 L. Ed. 2d 473 (1986) (“coercive
police activity is a necessary predicate to the finding that a
confession is not 'voluntary' wthin the nmeaning of the Due

Process O ause”).

On appeal, the Suprenme Court of Pennsylvania addressed the

vol untari ness of Fahy’'s confession, and concl uded:

1. There was no intimdation or coercion by the
interrogating officers

2./4. The interview | asted approxi mtely one and one-
hal f hours;

3. Fahy had voluntarily appeared at the police station
where the interrogation took place;
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6. To ensure Fahy could read, officers had him state
aloud a portion of his confession

7. Fahy was alert and responsive throughout the
guestioning; Fahy denied being under the influence of
any drug, and was allowed bathroom and water breaks;
and,

8. Fahy was advised of his Miranda rights; he was
provided with a printed form and had the rights read
aloud to him. Fahy signed the form;

The suppression court found the prosecution’s evidence was nore
credible than that introduced by Fahy. The trial court's
credibility determ nation was a subsidiary factual finding by a
state court entitled to the presunption of correctness under the

AEDPA. Mller, 474 U.S. at 112; 28 U.S.C. § 2254(e)(1).

The Suprene Court of Pennsylvania, in addressing Fahy’'s
contention that his confession had not been voluntary, did not
cite United States Suprene Court precedent, or use the phrase
“totality of the circunstances.” However, the state court case on

which it relied, Commnwealth v. Jones, applied Suprene Court

precedent and the “totality of the circunstances” standard of
review. The Suprene Court of Pennsyl vani a properly considered the
confessi on under that standard. The Pennsyl vani a Suprene Court of
Pennsyl vani a stated that Fahy was “i nforned of the charges agai nst
him advised of the nature of the questioning, and cogni zant of

his constitutional rights.” Fahy-I at 696.

Because the state court applied the right rule, Fahy’'s

entitlenent to relief depends on whether application of that rule
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was contrary to, or an unreasonable application of established

federal law. There is no credible evidence of coercion, Fahy was

apprised of his Miranda rights, demonstrated he understood those

rights, denied being under the influence of medication and

voluntarily appeared for the relatively brief interrogation. The

Supreme Court of Pennsylvania s rationale was neither “contrary

to, nor an “unreasonable application” of, clearly established

f ederal | aw.

Even if the suppression court did commt error in denying
Fahy’s notion, he is still not entitled to habeas relief. A
constitutional error inplicating trial procedures is harnmless if
it did not have a “substantial and injurious effect or influence

in determning the jury's verdict.” Brecht v. Abrahanson, 507

Uus 619, 637, 113 S. . 1710 123 L. Ed. 2d 353 (1993). The
i ntroduction of a confession may be reviewed for harm ess error.

Arizona v. Fulimante, 499 U S. 279, 310, 11 S. . 1246, 113 L.

Ed. 2d 302 (1991). There is strong evidence of Fahy’'s guilt. In
addition to providing officers with a detail ed account of how he
raped and nmurdered N cky, Fahy gave police the exact |ocation of
the nmurder weapon and guided officers to that | ocation where the
kni fe was recovered. Even wthout the confession and the weapon
di scovered subsequently, Fahy confessed to two other w tnesses
t hat he had nurdered Ni cky. There was testinony that, having told

a wtness he would pick himup for work at 7:50 a.m, Fahy arrived
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over an hour later. It was during this time that Nicky was
killed. Leaving work shortly after arriving, he told a co-worker
witness he wanted to shower. Fahy then attempted to flee to
Baltimore later that night, but ran out of gasoline. The state

court decision was not “obj ectively unreasonabl e,” and Fahy i s not

entitled to relief on this claim

Fahy al so clains trial counsel was ineffective for failingto
i ntroduce evidence of his alleged nental and enotional defects to
bol ster the claim his confession was not voluntary. He first
raised this claimin his third PCRA petition. There was an
adj udi cation on the nerits by the PCRA court in Judge Sabo’s
Cct ober 25, 1995, Findings of Fact and Concl usions of Law (“1995
Qpinion”) (Resp. Ex. 1). In the 1995 Opinion, Judge Sabo

concl uded:

Trial counsel was effective in litigating defendant’s
noti on to suppress and coul d not have advanced his claim
Wi th expert psychiatric testinony (N.T. 1/18/93). Trial
counsel did present evidence that defendant had nental
probl ens, but the thrust of his nbtion was that the
police tricked defendant into signing a blank formon

which the police wote the confession. Def endant’ s
supposed nental problens had little, if anything, to do
with the alleged ruse. Def endant’s notion was

incredible, with or without, expert testinony, and this
Court properly rejected it.

(Resp. Ex. 1, 41).

To prevail on his ineffective assistance claim Fahy nust

show. (1) that his counsel failed to perform adequately; and (2)
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that prejudice occurred as a result. Strickland , 466 U.S. at693-

94. Prejudice occurs only when there is a reasonable probability
that the result of the proceeding would have been different but

for counsel’s failure. Id.

First, Fahy is not entitled to relief for ineffective
assistance because the underlying claim has not been established.

See Holloway , 161 F. Supp. 2d at 508 (“Strickland instructs that

if the petitioner has not shown that [the] underlying claim has
nmerit, counsel cannot have been ineffective for failing to raise

it.”); see also Porter v. Horn, 2003 U.S. Dist. LEXIS 11352, *150

(E.D. Pa. June 26, 2003).

Second, assuming arguendo Fahy’'s trial counsel perforned
i nadequately in not calling an expert witness at the suppression
heari ng, the adm ssion of the confession was, at nobst, harm ess
error. Fahy has not presented evidence of a reasonable
probability that, despite the strength of the other evidence, its

excl usi on woul d have altered the result of his trial. See Berg v.

Maschner, 260 F.3d 869, 872 (8" Cir. 2001). Fahy is not entitled

torelief on this claim

CLAIM VI . Prosecutorial msconduct during guilt phase of
trial for:

A. I nproper suggestion that Fahy had an incestuous
relationship with victim

B. Inproperly eliciting testinony from Fahy regarding
his prior incarceration (adjudicated by state court);

C. Inproperly asserting Fahy was a “representative of
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Sat an”; and,
D. Asserting belief as to Fahy’'s veracity.

I neffective assistance of trial counsel for failing to
obj ect and appellate counsel for failing to preserve.

i Standard of Review

Claims VI.A was “adj udicated on the nerits” in Judge Sabo’' s
1995 Qpinion and is thus accorded deference under the AEDPA 2°
CaimVl.B also will be reviewed under AEDPA standards because it
was rai sed on direct appeal, and thus “adjudicated on the nerits,”
see Fahy-1 at 311-314; Fahy argues the state court decision was
“contrary to” clearly established federal |aw or “an unreasonabl e
application” of Supreme Court precedent. Fahy presented for the
first time ClaimVI.C in his tine-barred fourth PCRA petition.
For the reasons set forth, supra, this court will review this
cl ai munder pre- AEDPA standards. Finally, CaimVl.Dalsowll be
revi ewed under pre-AEDPA standards. This claimwas touched upon
in the 1995 Opinion of the PCRA court but there was no

“adj udi cation on the nerits” under Chadw ck.

ii. Legal Principles

“The touchstone of due process analysis in cases of alleged

prosecutorial msconduct is the fairness of the trial, not the

2Though this claim was raised in state proceedings as one
of ineffective assistance of counsel only, the PCRA court
addressed, in its findings of fact and conclusions of law, the
underlying claim of misconduct; this constitutes an adjudication
on the merits subject to deference under the AEDPA. Cif.
Dowthitt v. Johnson , 230 F.3d 733, 755 (5 - Cir. 2000).
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cul pability of the prosecutor.” Smith v. Phillips, 455 U S. 209,

219, 71 L. Ed. 2d 78, 102 S. C. 940 (1982). This court nust ask
whet her the conduct “so infected the trial with unfairness as to
make the resulting conviction a denial of due process.” Donnelly

v. DeChristoforo, 416 U S. 637, 643, 40 L. Ed. 2d 431, 94 S C.

1868 (1974); “[T]lhe aim of due process is not punishnent of
society for the m sdeeds of the prosecutor but avoidance of an
unfair trial to the accused,” Snith, 455 U S. at 219. “Such an
inquiry requires a focus upon the reliability of the verdict and
whet her the trial as a whole was rendered unfair. A prosecutor's
deli berate acts mght have no effect at all upon the trier of
fact, while acts that m ght be i nadvertent coul d serve to distract
the jury fromits proper task and thus render a defendant's tri al

fundanentally unfair.” Mrshall v. Hendricks, 307 F.3d at 71.%

A prosecutor “may strike hard blows, but [she] is not at
liberty to strike foul ones. It is as nmuch [her] duty to refrain
frominproper nethods cal cul ated to produce a wongful conviction
as it is to use every legitimte neans to bring about a just one.”

Berger v. United States, 295 U.S. 78, 88, 55 S. C. 629, 79 L. Ed.

1314 (1935). However, “[I]nproper conduct is not, in itself,

sufficient to constitute constitutional error, even when ... that

%“T D) ecisions of federal courts below the |evel of the
United States Suprenme Court may be helpful to us in ascertaining
t he reasonabl eness of state courts' application of clearly
established United States Suprene Court precedent, as well as
“hel pful anplifications’ of that precedent.” Marshall, 307 F. 3d
at 79 n. 24.
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conduct is alleged to be both deliberate and pervasive. Improper

conduct only becomes constitutional error when the impact of the

misconduct is to distract the trier of fact and thus raise doubts

as to the fairness of the trial.” Mrshall, 307 F.3d at 69. Even
in cases of egregious prosecutorial msconduct, such as the
knowi ng use of perjured testinony, a new trial is required only
when the tainted evidence was material to the case. Gglio v.

United States, 405 U. S. 150, 154, 92 S. . 763, 31 L. Ed. 2d 104

(1972). This materiality requirenent inplicitly recognizes that
the m sconduct's effect on the trial, not the bl ameworthi ness of
the prosecutor, is the crucial inquiry for due process purposes.

I neffective assistance of counsel clains are governed by
Strickland and its progeny. A petitioner first nust show
counsel s performance was deficient, that is, it “fell below an
obj ective standard of reasonableness.” 466 U S. at 688. As
expl ained by the court in Strickland,

Judicial scrutiny of counsel's performance nust be
hi ghly deferential. It is all too tenpting for a
def endant to second-guess counsel's assistance after
conviction or adverse sentence, and it is all too easy
for a court, exam ning counsel's defense after it has
proved unsuccessful, to conclude that a particul ar act
or omssion of counsel's was unreasonable. . . . [A
court nust indulge a strong presunption that counsel's
conduct falls within the w de range of reasonable
prof essi onal assistance; that is, the defendant nust
overcone the presunption that, under the circunstances,
t he chall enged action "m ght be considered sound tri al
strategy.

Id. at 689.
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A petitioner must also demonstrate that he was prejudiced by

the deficient performance. Id. ____ at 688. “This requires show ng
that counsel's errors were so serious as to deprive the defendant
of a fair trial, a trial whose result is reliable.” 1d. at 687.
To establish prejudice, the petitioner “nmust show that there is a
reasonabl e probability that, but for counsel's unprofessional
errors, the result of the proceedi ng woul d have been different. A
reasonabl e probability is a probability sufficient to underm ne
confidence in the outcone.” |[|d. at 694. Therefore, “An error by
counsel, even if professionally unreasonable, does not warrant
setting aside the judgnent of a crimnal proceeding if the error
had no effect on the judgnent.” Strickland, 466 U S. at 691.

iii. Discussion of dains

A | nproper suggestion that Fahy had an incestuous
relationship with victim Ineffective Assistance by trial
counsel for failure to object and appellate counsel for
failure to preserve.

In her closing argunment to the jury at the guilt stage of
Fahy’'s trial, the prosecutor comented, “But, ladies and
gentl eman, you’'ve heard of incest. And, incest occurs even when
it’s your natural child, unfortunately, in this society and other
societies. Inthis case, it’s not a natural relationship, it was
not a blood relationship. So the fact that she knew t he def endant
is only one nore little piece of the puzzle.” (N T., 891-892.)
Fahy argues his case had nothing to do with incest and the

prosecutor’s comrents were sinply an attenpt to inflane the
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passions of the jury. As aresult, Fahy argues, he was denied his
rights under the Sixth, Eighth and Fourteenth Amendments.

The Commonwealth contends that the prosecutor’s argunent,
when viewed in context, was not inproper; the coments were nade,
the state argues, in response to the theory proffered by Fahy’'s
counsel that the defendant could not have nurdered N cky because
of the depth of his |love for her. In closing argunent, Fahy’'s
counsel had argued:

But, [Fahy] was shocked when he heard that little
Ni col etta Caserta was dead. Nicoletta Caserta who, as he
said, he | oved. Ni coletta Caserta who, | suggest to
you, he cherished and nourished to the point that [he]
had a woman down in Baltinore with whomhe sired a child
— and, he pointed out yesterday on the wtness stand

that he named his child N cky.

Yet the Commonweal th wants you people to believe that
this man who named his child after the little girl he

| oved, raped her, strangled her, and stabbed her, It
doesn’t make sense. It doesn’t wash.
(N.T., 852.)

In his 1995 Opinion, Judge Sabo made the follow ng
concl usi ons of |aw

28. At trial, a prosecutor is permtted wide latitude in
presenting argunents to the jury. Comonweal th v.
Chester, 526 Pa. 578, 587 A 2d 1367, 1377, cert. denied,
112 S. . 152 (1991); Comonwealth v. Brown, 489 Pa.
285, 414 A.2d 70, 76 (1980). She is entitled to argue
any legitimte i nferences which arise fromthe evi dence
and ‘nmust be free to present his or her argunments with
| ogi cal force and vigor.’ Commonwealth v. Smith, 416
A.2d at 989 (enphasis in original). I ndeed, ‘a
prosecutor has not only the privilege but the duty to
exert [her] skills as an advocate in the manner he deens
nmost likely to be persuasive.’ Commonweal th v.
Wllians, 295 Pa. Super. 369, 441 A 2d 1277, 1282
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(1982). Her conduct, moreover, must be evaluated in the

context of the atmosphere of the trial. Comments that

might appear improper viewed in isolation may in fact be

a fair response to defense counsel’s argunents.
Commonwealth v. Gwaltney, 497 Pa. 505, 442 A 2d 236
(1982); Commonwealth v. Sanders, 380 Pa. Super. 78, 551
A. 2d 239 (1988), appeal denied, 552 Pa. 575, 559 A 2d 36
(1989); Conmmonwealth v. Brown, 332 Pa. Super. 35, 480
A 2d 1171, 1176 (1984).

29. The record establishes that the prosecutor did not
suggest to the jury that [Fahy] was involved in an
i ncestuous relationship wth the victim The
prosecutor’s comments about defendant’s relationship
wth the victim taken in their proper context, were a
di rect response to defendant’s contention that he coul d
not have nurdered the victimbecause he |oved her. By
pointing out that 1incest exists in society, the
prosecut or argued t hat defendant coul d not establish his
i nnocence by clainmng that no one who knew t he victimas
he did would ever rape and nurder her. The prosecutor
was not accusing the defendant of incest. Therefore,
the prosecutor was not ineffective for failing to | odge
this basel ess objection.

(Resp. Ex. 1, 29-31). The PCRA court, in a footnote to the
concl usi on of | aw conprised by paragraph 28, al so determ ned that
“Even if a prosecutor’s remarks are intenperate, uncalled for and
inproper, a new trial is not necessarily required,” citing

Commonweal th v. Green, 525 Pa. 424, 581 A 2d 544, 561 (1990).

When addressing Fahy’'s contention that the prosecutor had
i mproperly inplied an incestuous relationship to the jury and that
counsel was ineffective for failing to object, the PCRA court did
not cite United States Suprene Court precedent. However, the

state court cases on which it relied, see, e.q., Commpbnwealth v.

Smith, 416 A . 2d at 989 (“[T]he prejudicial effect of the district

attorney's remarks nust be evaluated in the context in which they
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occurred.”); Commonwealth v. Chester, 587 A 2d at 1377 (“The

primary guideline in assessing a claimof error of this nature is
to determ ne whether the unavoidable effect of the contested
coments was to prejudice the jury, forming in their mnds fixed
bias and hostility towards the accused so as to hinder an
obj ective wei ghing of the evidence and inpede the rendering of a
true verdict.”), applied Suprenme Court precedent and the correct

standard of review. See Marshall, 307 F.3d at 74 (noting that

these circunstances are distinguishable from those discussed in

Everett v. Beard, 290 F. 3d 500, 507-08 (3d G r. 2002), where AEDPA

deference did not apply because it was not clear the state court
had anal yzed the claim under federal standards); Chadw ck, 312
F.3d at 606 (“Everett stands for the proposition that an
exam nation of the opinions of the state courts shows that they
m sunderstood the nature of a properly exhausted claim and thus
failed to adjudicate that claimon the nerits, the deferentia
standards of review in AEDPA do not apply.”). The PCRA court
examned the nerits of Fahy's claim and neasured it against a
standard that was consistent with federal law, its rationale is
not “contrary to” or an “unreasonabl e application” of controlling

Suprenme Court precedent. Terry Wllianms, 529 U S. at 413.

As to Fahy' s allegations of ineffective assistance based on

this claim Under Strickland, “There can be no Sixth Anmendnment

deprivation of effective counsel based on an attorney's failure to
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raise a neritless argunent.” United States v. Sanders, 165 F. 3d

248, 253 (3d Cr. 1999); see also Reinert v. Larkin, 211 F. Supp.

2d 589, 595 (E.D. Pa. 2002) (habeas relief is not avail able where
counsel fails to raise a neritless clain. Therefore, the state
court’s adjudication of Fahy’'s claim was not an unreasonable

application of Strickland, and he is not entitled to relief on

this claim 1d.

B. Inproperly eliciting testinony from Fahy regarding his
prior incarceration. Ineffective Assistance by trial counsel
for failure to object and request instruction and appell ate
counsel for failure to raise the issue on direct appeal.?

I n Fahy-1, the Suprene Court of Pennsyl vani a addressed Fahy’s
contention, raised in a notion for a mstrial, that the prosecutor
had comm tted m sconduct of constitutional nagnitude by eliciting
testinony fromFahy about his prior incarceration. Reviewing this

claim the Fahy-I court stated:

Appel  ant  [Fahy] next argues that the trial court
committed reversible error in failing to sustain
Appellant's notion for a mstrial as a result of
prosecutorial msconduct. This issue is without nerit.
During the early stages of trial, defense counsel and
the assistant district attorney agreed not to i nformthe
jury that Appellant had confessed to the Caserta killing
during his arrest on two warrants invol ving i ndependent
sex crines. Appellant specifically alleges that the
prosecutor, during cross-exan nati on of Appel | ant, asked
a question designed to elicit an inproper renark,
nanmely, that Appellant had been incarcerated. The

31Though Fahy argues appellate counsel was ineffective for

failing to raise this issue on direct appeal, see __ Mem. in Supp
of Pet., 73, he concedes that, “ClaimVl.B was rai sed on direct
appeal.” 1d. at 69 n.30 (citing Fahy-1).
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guestioning went as follows:

By Miss Rubino (A.D.A.):

Q. Mr. Fahy approximately how long did you live at 2063
East Rush Street?

A. For about two years.

Q. And how often did you during that two year period did
you live there?

A. Very often.

Q. For approximately how many months in the year of 1980
did you live there?

A. Months?

Q. Yes. How many of the months in 1980 did you live
there?

A. As far as | know, all of them.

Q. You were never living anywhere else besides 2063 in
19807

A. Not that | can remember; no.

Q. In 1979, how many months did you live there?

A.’79

(There was a long extended pause.)

I’'m not sure. | think | was--(Pause) | think | could
have been locked up for--

Mr. Greene: Objection. (N.T. 726-27, 1-28-83).

THE COURT: Strike from the record the witness’ last
answer to that question as not being responsive.

Mr. Fahy, would you please answer specific questions?
Don’t volunteer, or go into--

THE WITNESS: I'm trying to, Your Honor.

THE COURT: The question was, how many months and you can

tell us how many months. Now, you can’t--
THE WITNESS: Well, | am--I believe that me and Cookie

[Fahy’s then-girlfriend] got in a few argunents and |
was away from the house--oh, for maybe about a day or

t wo,

at ny nother's or different places until Cookie

cool ed down. But, | don't believe | was ever away from
the house in '79 for any nonth at all. (N T. 726-727,

730).

In Commobnwealth v. WIllians, 470 Pa. 172, 368 A. 2d 249,

252 (1977), the Court stated:

Al though we reiterate the adnonition to trial
courts and prosecutors that they should exercise
every possi bl e precaution agai nst the introduction
of i nproper references to prior unrelated crim nal
activities of the accused, we neverthel ess
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recognize thatthere will be situations where, even

with the greatest care, such evidence may
inadvertently impregnate a trial. In such a case
where it is evident that the introduction of the
improper reference was not intentional and the
nature of the comment was innocuous, immediate and
effectivecurativeinstructionsmayremedytheerror.

Furthermore, the Court in Williams concluded that the
nature of the reference and whether the remark was

intentionally elicited by the Commonwealth are
considerations relevant to the determination of whether

a mistrial is required. (citation omitted). In the

instant case, Appellant's improper response was

unsolicited. The question posed required a number

answer, not the response given. Further, Appellant’s

statement, ‘Il could have been |ocked up,’” gave no
i ndi cation that he had been convicted of a crinme, nor
did it reveal the nature and extent of the crinme for
which he had been incarcerated. Also, there are
situations where the taint resulting from an inproper
reference to an unrelated crimnal act may be expunged
Wi thout resort to the extrenme renmedy of aborting an
otherwise fair trial. WIlians, id.

Wiile appellant’s response was inproper, it was
unsolicited and stricken from the record. Appellant's
remark was unintentionally introduced into the record,
and was not exploited later on during the trial or
cl osing argunents. This single, unintentional reference
did not inflame the passions and prejudices of the jury
to the extent that Appellant was denied a fair trial
The prosecutor's questioning was well within the limts
of cross-exam nation and, therefore, no basis exists for
the claimof prosecutorial m sconduct.

Fahy-1, at 696-98. The Supreme Court of Pennsylvania’s
“adjudication on the nerits” is entitled to deference under the
AEDPA; its well-reasoned analysis is neither “contrary to,” nor an
“unr easonabl e application” of Suprene Court precedent. “I npr oper

conduct only becones constitutional error when the inpact of the
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misconduct is to distract the trier of fact and thus raise doubts

as to the fairness of the trial.” Murshall v. Hendricks, 307 F. 3d

at 69.

Trial counsel cannot be deened ineffective for “failing to
obj ect and request an appropriate instruction;” the transcript
shows that he did object, and though a curative instruction was
not given, the answer was stricken from the record. The
underlying claimis not neritorious and no habeas relief shoul d be
granted for ineffective assistance in this situation. See
Sanders, 165 F.3d at 253; Reinert, 211 F. Supp. 2d at 595. Fahy

is not entitled to relief on this claim

C. Inproperly asserting Fahy was a “representative of Satan.”
Trial counsel ineffective for failing to object and appell ate
counsel ineffective for failing to raise this issue on direct

appeal .
During the guilt phase of Fahy’'s trial, the prosecutor
remarked in closing argunent: “And if there is a reprobate,

profligate, and a representative of Satan who commtted this act,
the evidence in this case indicates that the representative of
Satan in this case is seated right over there.” (N.T. 879).
Separately, she remarked, “But, all of those pieces put together,
| adi es and gentl enen, point to one conclusion, that the defendant

is the representative of Satan.” (N T. 904).

Fahy argues the prosecutor’s comments inproperly introduced

religion into the jury's deliberations and unjustly aligned the
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state’s case with God, a formof inproper vouching,® in violation
of his rights under the Sixth, Ei ghth and Fourteenth Anendnents.

The court reviews this constitutional claim de novo as it was

raised for the first time in Fahy’'s fourth tine-barred PCRA

petition.

The Commopnweal th argues that, |ike the prosecutor’s allusion
to incest, these statenents were made only in response to defense
argunents. In his summation at the guilt phase of trial, defense
counsel stated that, “[s]oneone, sone representative of Lucifer or
Satan went into that house and did this unconscionable deed.”
(N.T. 842). Arguing Fahy was not responsible for N cky's rape and
mur der, defense counsel went on to say, “l submt to you at this
point that somewhere out on the surface of this planet, there
wal ks a profligate, a reprobate who commtted this evil act and in
his owm way, he sits and chuckles know ng that he commtted a
terrible crime and sonebody else is being tried for it.” (NT.

849- 50).

In addition, the Conmonwealth notes that the prosecutor’s

statenment, when viewed fully and in context, was not i nproper:

And if there is a reprobate, profligate, and a

32“\Vouchi ng consi sts of placing the prestige of the
gover nnment behind a w tness through personal assurances of the
Wi tness's veracity, or suggesting that information not presented
to the jury supports the witness's testinony.” United States v.
Mol ina, 934 F.2d 1440, 1445 (9" Cr. 1991) (internal quotations
omtted).
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representative of Satan who committed this act, the
evidence in this case indicates that the representative

of Satan in this case is seated right over there. And,

it is the defendant in this case because all of the
evidence in this case so indicates. Not because |
believe so, because | may not give my personal opinion
to you, but because all of the facts of this case so
indicate.

(N.T. 879) (emphasis added).

In United States v. Young , 470 U.S.1,18-19,84L.Ed.2d

1, 105 S. Ct. 1038 (1985), the court explained, “[ T] he
prosecutor's opinion carries wth it the inprimatur of the
Governnment and nmay induce the jury to trust the Governnent's
judgnent rather than its own view of the evidence.” The Young
court enphasi zed, however, that “a crimnal conviction is not to
be lightly overturned on the basis of a prosecutor's coments
standi ng al one, for the statenents or conduct nust be viewed in
context; only by so doing can it be determ ned whether the
prosecutor's conduct affected the fairness of the trial.” 1d. at

11. United States v. Walker, 155 F.3d 180, 185 (3d Cr. 1998),

counsel s that a case-by-case determ nation nust be nade. “In this
context, defense counsel’s conduct, as well as the nature of the

prosecutor’s response, is relevant.” Young, 470 U S. at 12.

Ther ef or e:

In order to nmke an appropriate assessnent, the
reviewi ng court nust not only weigh the inpact of the
prosecutor's remarks, but nust also take into account
def ense counsel 's openi ng sal vo. Thus the inport of the
evaluation has been that if the prosecutor's remarks
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were ‘invited,’ and did no nore than respond
substantially in order to ‘right the scale,’ such
coments woul d not warrant reversing a conviction.

Courts have not intended by any nmeans to encourage the
practice of zeal ous counsel's going ‘out of bounds’ in
the manner of defense counsel here, or to encourage
prosecutors to respond to the ‘invitation.’” Review ng
courts ought not to be put in the position of weighing
which of two inappropriate argunents was the |esser.
‘“Invited responses’ can be effectively discouraged by
pronpt action fromthe bench in the form of corrective
instructions to the jury and, when necessary, an
adnonition to the errant advocate.

Id. at 11. See also Werts, 228 F.3d at 199 (courts must consi der

whet her defense coments clearly invited the reply when anal yzi ng

the effect of prosecutor’s remarks).

This court neither endorses nor encourages the prosecutor’s
remark, a “response-in-kind that inevitably exacerbate[d] the
tensions inherent in the adversary process,” id. at 10; however,
taken in context, this court concludes the “invited response” did
not unfairly prejudice Fahy. The prosecutor cannot be bl aned for
injecting religion into the proceedings or aligning the
Conmonweal th wi th God when def ense counsel was the first to i nvoke
Lucifer. (N T. 842). In hindsight, it is clear the prosecutor
woul d have been wi se not to respond to defense counsel’s arguably
i mproper evocation, but it is also without question that when she
di d choose to respond, she unanbi guously stated that she was not
expressi ng her personal opinions.

In Young, the court found that, even where a prosecutor
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stated he was providing his “personal inpressions,” any potenti al
harm was mtigated by the “jury's understanding that the
prosecutor was countering defense counsel's repeated attacks on
the prosecution's integrity and defense counsel's argunent that
t he evi dence established no such crinme.” 470 U S. at 17-18.

Fahy is not entitled to relief on this claimor his related
claim of counsel ineffectiveness. “There can be no Sixth
Amendnent deprivation of effective counsel based on an attorney's

failure toraise a neritless argunent.” Sanders, 165 F. 3d at 253.

D. Prosecutor asserting personal belief as to Fahy’'s
veracity. I neffective assistance of trial counsel for
failing to object and/or request corrective instructions and
appel l ate counsel for failing to raise the issue on direct
appeal .

Fahy arguesthatthe prosecutor’s repeated expressions of her
personal opinion regarding his credibility during the guilt phase
of his trial entitle himto relief under the Sixth, Ei ghth and
Fourteenth Amendnents. Specifically, he points to the follow ng

remar ks:

Al I want fromyou, M. Fahy, is the truth, if you know
what that is.

* k%

And no one has a nore vital interest in the outcome of
the case than the defendant does.

* k%

M. Fahy woul d have you believe that he only talked to
his | awyer about his testinony once or twice. |s that
bel i evabl e? The way M. G eene prepared this case, he
only talked to his | awer once or tw ce?

* k%
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But, when it came to cross-exam nation, he couldn’t

remenber the lies he told on direct exam nation. And,
all of the sudden, he gives a conpletely different
answer from the norning to the afternoon session. He
couldn’t renmenber which |lies he was supposed to tell .3

(N.T. 742, 881-882). Fahy argues that the prosecutor inproperly
expressed to the jury her personal opinions and beliefs as to his

credibility and veracity.

As to the first statenent, after receiving an unresponsive
answer on cross-exam nation, the prosecutor asked Fahy if he would
pl ease answer the question posed. Fahy responded, “I’mtrying to
answer the question as best | can. You want ne to tell you what
you want.” To this, the prosecutor responded, “All | want from
you, M. Fahy, is the truth, if you know what that is.” (NT.
741-42). Trial counsel objected; the court sustained the

objection and directed the jury to disregard the conment.

As to the remainder of the statenents, the Commonwealth
argues that it was Fahy' s trial counsel who placed his client’s
credibility at 1issue, referring to Fahy as ®“a pioneer and
crusader” for taking the stand to tell the truth. Trial counsel
anal ogi zed Fahy to other great pioneers and crusaders, including
Sir Ednmund Hillary and Al an Sheppard. (N T. 861-62). Not only

did the prosecutor have the right to respond to trial counsel’s

3petitioner incorrectly reproduced for this court the
fourth statement he alleges constitutes prosecutorial misconduct.
(Mem. in Supp. of Pet., 75). What appears above is accurate.
(N.T. 881-82).
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contention Fahy was a hero of some sort, the Commonwealth argues,

but the transcript reveals the prosecutor explicitly informed the

jury that she was unabl e to give her personal opinion. “You
| adi es and gentlenen, will have to decide this case based on the

credibility and believability of the witnesses.” (N T. 879).

Fahy cites United States v. Francis, 170 F.3d 546, 552 (6"

Cr. 1999), in support of his position; however, the Francis court
not only acknow edged that a prosecutor is free to attack the
credibility of a defendant who takes the stand, but also stated
that “a prosecutor may assert that a defendant is |ying during her
cl osing argunent when enphasizing discrepancies between the
evi dence and that defendant's testinony,” id. at 551. In Francis,
the court found a prosecutor’s attacks inproper because, “Upon
review of the record, we find no analysis of the evidence that
supports her attacks. Had she wanted to give exanples of
di screpancies in [witness’] testinony or between his testinony and
ot her docunents, testinony or evidence, and then draw the
conclusion that he had lied, that woul d have been allowed.” 170
F.3d at 552.

Here, statenents three and four, both nmade in closing
argunent, do reference evidence presented to the jury. For
exanpl e, the prosecutor stated, “M. Fahy took the stand and went
t hrough an entire day, mnute by mnute practically. He told you

exactly where he placed battery cabl es and what he did. But, when
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it came to cross-exam nation, he couldn't renenber the lies he
told on direct exam nation. He gave a conpletely different answer
fromthe norning ... .” (N T. 881). Follow ng an objection by
defense counsel to the use of the word lies, the trial court
directed the prosecutor to rephrase, to which she responded with
even nore specific instances of incongruities in Fahy's testi nony.
“I'n the norning, you heard the defendant say that he didn't sign
page 2 of the warnings. 1In the afternoon, that changed suddenly
to yes, that was his signature.” (N T. 882). This is the very
type of credibility attack all owed by Francis.

Even if this court found the prosecutor’s statenents
i nproper, the paranount inquiry regards whether the prosecutor’s
conduct “so infected the trial wth unfairness as to make the

resulting conviction a denial of due process,” Donnelly, 416 U. S.

at  643. Recogni zi ng that in addressing whether or not

prosecutorial m sconduct has denied a defendant of a fair trial,

‘“the process of constitutional line drawing . . . is necessarily
inprecise,”” Mwore v. Mrton, 255 F.3d 95 (citing Donnelly, 416

U S at 645), this court concludes that those statenents did not
deprive Fahy of a fair trial.

Fahy’s trial counsel was not ineffective. First, trial
counsel objected to at |l east two of the statenents and raised the
i ssue of prosecutorial msconduct in a notion for mstrial.

Second, Strickland instructs that when the petitioner has not
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shown that an underlying claim has merit, counsel cannot have been

ineffective for failing to raise it. Sanders , 165 F.3d at 253.
Finally, Fahy cannot show the requisite prejudice under the

Strickland standard because he cannot demonstrate a reasonable
probability that the outcome of his trial would have been

differen t absent the prosecutor’s allegedly inproper comments.

CLAIM XX All  prior counsels’ failure to properly

i nvestigate, research and nmake t he obj ecti ons and present the

argunents raised in this petition constituted ineffective

assi stance of counsel.

Fahy’s twentieth claimis a “catch-all” alleging ineffective
assi stance of all previous counsel for their failure to raise the
i ssues presented in the instant habeas petition and anended
petition. He argues his rights under the Fifth, Sixth, Ei ghth and
Fourteenth Anendnents to the United States Constitution were
violated by all prior failures “to assert or adequately preserve
any of the clains set forth herein at trial, in post verdict
noti ons, on appeal, and i n post-conviction proceedings.” (Mem in
Supp. of Pet., 139).

As to any alleged inadequacies in Fahy’'s representation in
state post-conviction proceedings, “The ineffectiveness or
i nconpet ence of counsel during Federal or State collateral post-
conviction proceedings shall not be a ground for relief in a
proceedi ng arising under section 2254.” 28 U.S.C. 8§ 2254(i).

“There is no constitutional right to an attorney in state post-

convi ction proceedings. Consequently, a petitioner cannot claim
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constitutionally ineffective assistance of counsel in such
proceedi ngs.” Coleman , 501 U. S. at 752; Werts, 228 F.3d at 189
n. 4.

Regardi ng any deficiencies in representati on occurring prior
to Fahy’s conviction, this claim raises neither distinct, nor
additional, issues entitling Fahy to relief. Because this court
has addressed and denied Fahy’'s relevant ineffective assistance
clains, its findings and concl usi ons need not be restated. There
is no need to engage in the suggested two-step analysis set forth

by the Court of Appeals in Berryman v. Morton, 100 F.3d 1089,

1101-02 (3d Gr. 1996). See Wallace v. Price, 2002 U S Dist.

LEXIS 19973 (WD. Pa. Cct. 1, 2002). Fahy is not entitled to
relief on daim XX

CLAIM XXI. Cunul ative effect of the errors described in the
petition entitle petitioner to relief.

Fahy seeks relief based upon the sum total of the errors
alleged in his petition and anended petition. Like CaimXX, this
claim fails to present any issues new or different from those
al ready addressed by the court. This court has determ ned Fahy is
entitled to relief on CAaimlV;, his unsuccessful clains do not,
curmul atively, entitle himto further or additional relief.

V. CONCLUSI ON

Following an evidentiary hearing regarding petitioner’s

conpetency and the voluntariness of a purported waiver to all

appel l ate and collateral relief, this court finds Fahy conpetent
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to make the waiver with which the Commonweal th charges him but
that the waiver of his constitutional rights was not know ng and
voluntary, and the product of coercion.

The Commonwealth argues Fahy's fourth and final PCRA
petition, filed nore than one year after his conviction becane
final, requires this court to find his clains for relief
procedurally defaulted under Pennsylvania's tinebar; however,
because the rel axed wai ver doctrine applied at the tine of Fahy’s
all eged defaults, his fourth PCRA petition was not dism ssed on
the basis of an adequate state ground; there was no procedura
default sufficient to prevent this court from considering the
merits of the clains in Fahy's federal habeas petition.

Fahy’s fourth claim in which he argues he is entitled to
relief because the penalty phase jury instructions and verdi ct
sheet wunconstitutionally indicated to jury that it had to find
unani nously any mtigating circunstance before it could give
effect to that circunstance, is neritorious, and Fahy’'s death
sentence w Il be vacat ed.

Clainms I, VI, VIII, IX X X, XIl, XV, XV, and XV
all ege constitutional error in the sentencing, or penalty, phase
of Fahy’ s trial. Because Fahy’'s death sentence has been vacat ed,

these clains are no | onger pertinent, and need not be addressed. 3

3%Though Fahy’s renmining penalty phase clains need not be
anal yzed, the court is confident that, at re-sentencing,
the prosecutor will refrain fromall inproper tactics and coments
Fahy alleges were enployed or nmade during his first sentencing
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See Porter v. Horn , 2003 U.S. Dist. LEXIS 11352, at *35

(additional penalty-phase claims rendered moot after petitioner
granted relief on jury instruction claim).

An appropriate order follows.

hearing.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

HENRY FAHY : GAVIL ACTI ON
V.

MARTI N HORN, Conm ssi oner, Pennsylvani a

Departnent of Corrections; CONNER

BLAI NE, JR , Superintendent of the State

Correctional Institution at G eene;

and JOSEPH P. MAZURKI EW CZ,

Superintendent of the State Correctional :

Institution at Rockvi ew : No. 99-5086

ORDER

AND NOW this 26th day of August, 2003, upon consideration of
Amended Petition for Writ of Habeas Corpus (Paper #1), Memorandum
of Law in Support of Petitioner Henry Fahy’s Petition for Wit of
Habeas Cor pus (Paper #16), Petitioner’s Consolidated Amendnents to
Petition for a Wit of Habeas Corpus and Suppl enental Menorandum
(Paper #42), Response to Petition for Wit of Habeas Corpus by
Respondent s (Paper #46), the acconpanyi ng Menor andum of Law ( Paper
#47) and Exhibits (Paper #48), Petitioner’s Reply Menorandum in
Support of Petition for Wit of Habeas Corpus (Paper #52),
Response to Petitioner’s Reply Brief (Paper #55), the record of
Petitioner’s case in state court, the expanded record and the
evi dence presented at evidentiary hearing held by this court on
Novenber 18, Novenber 22, and Decenber 12, 2002, it is ORDERED
t hat :

1. Petitioner Henry Fahy’'s Petition for Wit of Habeas
Corpus is GRANTED as to Caim IV, there is a reasonable
likelihood the jury interpreted the penalty phase jury
instructions and verdict formin a way that prevented the
consideration of constitutionally rel evant evi dence;

2. The Petition is DENIED in all other respects;

3. Petitioner's death sentence i s VACATED,
4. The execution of the wit of habeas corpus is STAYED for

180 days fromthe date of this Order, during which period the
Commonweal t h of Pennsyl vania nmay conduct a new sentencing
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hearing in a manner consistent with this opinion;

5. After 180 days, should the Commonwealth of Pennsylvania
not have conducted a new sentencing hearing, the writ shall
issue and the Commonwealth shall sentence Petitioner to life
imprisonment;

0. In accordance with 28 U S.C. § 2253, a certificate of
appeal ability is GRANTED as to Clainms I, I, IV, V, VI, XX
XX .

7. If either Petitioner or Respondents file an appeal to
the United States Court of Appeals for the Third Crcuit,

the entry of this Order will be stayed pursuant to Eastern
District of Pennsylvania Local Rule 9.4 (12) pending

di sposition of that appeal.

S. J.
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