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Petitioner Sonny Udenze (“Udenze”) petitions the court for a
wit of habeas corpus under 28 U S.C. § 2241, et seq., to review

the | awful ness of his final order of renoval.?

l. FACTUAL BACKGROUND

Udenze is a native and citizen of Nigeria through birth.

Sonetine in the early to md 1980s,2? he entered the United States

'His petition also requested a stay of the removal pending
judicial review; by order dated June 18, 2003, the court enjoined
respondents from executing the removal order during the pendency
of this litigation including appeals, if any, to the Third
Circuit Court of Appeals.

2Udenze’s petition states that he has resided in the United
States since his entry as a student in 1981; the governnent and
the decision of the Inmigration Court both state the U S.
I mm gration and Naturalization Service admtted himinto the
United States on January 14, 1986.



legally at New York, New York as a non-immigrant student. Udenze

applied for legalization in 1988 and was granted temporary

resident status in 1989, but never obtained permanent resident

status. In June, 1992, Udenze was convicted in United States

District Court, Eastern District of New York for the offense of

conspiracy to possess with intent to distribute more than 100

grans of heroin in violation of 21 U S.C. 8§ 841(a)(1) and
(841(b)(1)(B)(i); he was sentenced to ninety-ei ght nonths

i nprisonnment and served approximately eighty-four nonths. Upon
rel ease in 2000, Udenze received a Notice to Appear informng him
he was subject to renoval pursuant to the Immgration and
Nationality Act (“Act”)® and directing himto appear before an

| mm gration Judge (“1J").

The 1J found Udenze renovabl e as charged, but considered
several applications for relief. At an evidentiary hearing,
Udenze el ected to pursue only his application for deferral under
Article 3 of the Convention Against Torture and O her Cruel,
| nhuman or Degradi ng Treatnent or Punishnment (“CAT"), 8 CF.R 8§
208.16, et seq.. |In preparation for the hearing and in support
of his claimthat upon return to Nigeria he would be subjected to

torture, Udenze subm tted nunerous reports detailing abusive

3Udenze was charged with violating section 237(a)(1)(A)(iii)
of the Act for an aggravated felony conviction and section
237(a)(2)(B)(i) for a conviction related to a controlled
substance.



conditions in his native country. (Pet. Exhs. E, G |). Also
submtted was the expert wtness affidavit of Princeton

Uni versity Professor Robert L. Tignor (“Professor Tignor”), in
whi ch he states that Udenze’'s “worry about his survival if he has
to return to Ngeria is well founded.” (Pet. Exh. D, 2). Two

i ssues concerned Professor Tignor nost: first, the Nigerian | aw
enabling the state to i npose an automatic five-year prison term
on any N gerian national convicted of an overseas drug of fense
(Pet. Exh. F); and second, Udenze's famly history of supporting
the Movenent for the Survival of the Ogoni People (“MOSCOP").

At the evidentiary hearing, Udenze testified that his father
had been beaten and tortured, never to be seen by his famly
again, for his support of MOSOP; he also testified that his
brot her had suffered torture under the Abacha governnent in the
1990s because of his political views regarding the Ogoni people.
Though Udenze stated that he was never “involved in politics,” he
testified that he supported the Ogoni people, and had contri buted
funds to their cause. Professor Tignor also provided oral
testinony at the hearing.

In a decision dated August 31, 2001 (Pet. Exh. B), the IJ
concl uded that Udenze’s conviction precluded all forns of relief

but deferral of renoval under the Convention Against Torture Act

“The 1990 National Drug Law Enforcement Administration
Decree (“NDLEAD’), also known as “Decree 33.”
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and that, under the new Nigerian government, effective May 29,
1999, Udenze had nothing to fear upon return to his native
country. According to the 1J:

The fact that [Udenze] is subject to incarceration in
Nigeria if returned after deportation does not
necessarily entitle him to protection under the
Convention Against Torture. ... Even if the country of
removal does have a provision that requires
imprisonment of the alien, it cannot be assumed without
evidence that the alien would be tortured during

detention. (citation omitted).
**k%

On May 29, 1999, President Olusegun Obasanjo was

inaugurated in Nigeria after winning the elections of

February 1999. These elections mark the end of 16

years of military-lead regimes. The civilian,

democratically-elected government stated as its goal

the desire to reestablish democracy and protection for

human rights in Nigeria. The U.S. Department of State

reported that during the year 2000, while the

governnment’s human rights record was poor, there were
i nprovenents in several areas. The abuses of the
previous mlitary dictatorship in Nigeria are in the
process of being curbed.

That prison conditions in Nigeria are poor and even
life threatening does not nean that the respondent
faces the clear probability of torture. The expert

W tness who testified on behalf of [Udenze] is not an
expert regarding conditions in prison in Nigeria.
Much of the evidence offered by [Udenze] on the
guestion in issue on this case is out of date. It
related to a period on Nigeria during the mlitary

di ctatorship prior to 1999.

* % %

[We have what is called a response from Resource

I nformation Center, N geria. This docunent is dated
March 8, 1999, shortly after the civilian,
denocraticall y-el ected governnent assuned power in

Ni geria. The question was posed in this docunent
aski ng whether a detainee with a past drug conviction
overseas would be tortured on return to Nigeria under
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the present government of Abuvakar [predecessor to

President Obasanjo who was elected in May]. Even as of

March 1999, under the previous ruler, however, the

docunent reflected the opinion that ‘Al (Amesty
International) states that torture of a deportee under
Abukavar is “less likely”’

The only other information in this record bearing on
the specific issue under consideration are the two U. S.
Departnment of State Country Reports for Nigeria, one
for 1999, and the other for the year 2000. Both of
these reports indicate that prison conditions in
Nigeria are poor. ... The nost recent information in
this record regarding the possibility of torture in a
Ni gerian prison states that the lawin Nigeria
prohibits torture and provides for punishment of those
guilty of the sane. |It’s stated that there have been
reports that there are regul ar beatings of detainees
and convi cted prisoners.

Torture nust be instigated with the consent or

acqui escence of a public official or other person
acting in an official capacity. Pain inflicted by a
non- governnmental entity, w thout the consent or

acqui escence of the governnent[,] is not in the scope
of the Convention Against Torture. The existence of a
consi stent pattern of gross, flagrant, or nass

vi ol ations of human rights does not by itself establish
that an individual faces a clear probability of

torture. (citation omtted).

In this case, while there continue to be reports of
abuses by security officials in the prisons in Nigeria,
[ Udenze] has not shown that he faces a clear
probability of being subjected to torture if returned
to Nigeria.
(Pet. Ex. B, 5-8). The Board of Immgration Appeals (“BIA")
summarily affirmed the decision of the IJ (Pet. Exh. C), which
renders the 1J's decision the final determination in this

matter.® Udenze, filing this petition for wit of habeas corpus,

SUnder section 242(a)(2)(C) of the INA, Udenze, as an
aggravated felon, was not entitled to file a petition for review.
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clains the |J failed to consider the totality of the record.
['1. CONVENTI ON AGAI NST TORTURE

Article 3 of the Convention Against Torture and O her Cruel,
| nhuman or Degradi ng Treatnent or Puni shment (“CAT”), establishes
that “it shall be the policy of the United States not to expel

or otherwi se effect the involuntary return of any person to a
country in which there are substantial grounds for believing the
person woul d be in danger of being subjected to torture.” 1d.;

see al so Zubeda v. Ashcroft, 333 F.3d 463 (3d Cr. 2003). Wen a

removabl e alien sustains his burden® of proving that it is nore

likely than not he will be tortured’ by, at the instigation of,

8 U.S.C. § 1252(a)(2)(C).

®The burden of proof is on the applicant alien, whose
testinmony, if credible, may be “sufficient to sustain the burden
W t hout corroboration.” 8 CF.R 8 208.16(c)(2).

The federal regulations inplenenting the Convention Agai nst
Torture define torture as foll ows:

Torture is defined as any act by which severe pain
or suffering, whether physical or nental, is
intentionally inflicted on a person for such

pur poses as obtaining fromhimor her or a third
person information or a confession, punishing himor
her for an act he or she or a third person has
commtted or is suspected of having conmtted, or
intimdating or coercing himor her or a third
person, or for any reason based on discrimnation of
any ki nd, when such pain or suffering is inflicted
by or at the instigation of or with the consent or
acqui escence of a public official or other person
acting in an official capacity

8 C.F.R § 208.18(a)(1).



or with the acquiescence of a public official upon return to the
country ofremoval, see _ 8 C.F.R 8 208.16(c)(4), CAT mandates
prot ection.

I n assessing whether it is nore likely than not that an
applicant would be tortured on return to the proposed country of

renmoval , “all evidence relevant to the possibility of future
torture shall be considered, including, but not limted to” the
fol | ow ng:

(i) Evidence of past torture inflicted upon the
appl i cant;

(1i) Evidence that the applicant could relocate to a
part of the country of renoval where he or she is not
likely to be tortured;

(1i1) Evidence of gross, flagrant or mass viol ations of
human rights within the country of renoval, where
appl i cabl e; and

(iv) OQher relevant information regarding conditions in
the country of renoval.

8 CF.R 8 208.16(c)(3). Wen an applicant has carried his

burden, protection under CAT will be granted either by

wi t hhol di ng of renobval or by deferral of renpval.® 8 CF. R 8§

8Deferral of removal, unlike withholding of removal, is a
temporary form of relief. Sulaiman v, Attorney General , 212 F.
Supp. 2d 413, 415 n.3 (E.D. Pa. 2002). Itis subject to further
review by the INS and immediate discretionary review by the
Attorney General. Id. __In addition, it only guarantees deferral
from deportation to the specific country where the alien is
likely to be tortured; the alien may be deported to other
countries. Edwards v. INS , 2003 U.S. Dist. LEXIS 6594, *7 (E.D.
Pa. Mar. 31, 2003).




208.16(c)(4). Withholding of removal, however, is not available

to an alien who has been “convicted by a final judgnent of a
particularly serious crinme.” 8 U S.C. 8§ 1231(b)(3)(B)(ii). “For
pur poses of clause (ii), an alien who has been convicted of an
aggravated felony (or felonies) for which the alien has been
sentenced to an aggregate termof inprisonment of at |east 5
years shall be considered to have commtted a particularly

serious crine.” 8 U S.C. 8§ 1231(b)(3)(B)

I11. DI SCUSSI ON
A. Jurisdiction

As a threshold matter, the governnent argues the court has
no subject matter jurisdiction over Udenze’'s petition; it
contends that an alien’s clains for protection are outside the
court’s habeas jurisdiction because the Convention Agai nst
Torture Act is a non-self executing treaty which divests
individuals of a private right of action. Under the Foreign
Affairs Reformand Restructuring Act of 1998 (“FARRA’), Congress
granted limted jurisdiction to federal courts to review CAT
deci sions only when “part of the review of a final order of

renmoval pursuant to section 242 of the Immgration and

Nationality Act.” Because this action is brought pursuant to 28

U S. C 8§ 2241, and Congress has not expressly conferred
jurisdiction, the governnent argues, the court |acks subject

matter jurisdiction.



Primarily relying upon INS v. St. Cyr , 533 U.S. 289, 299
(2001), where the court held that the jurisdiction-stripping
provisions of the Antiterrorism and Effective Death Penalty Act
(“AEDPA’) and the Illegal Immgration Reformand | mm grant
Responsibility Act (“I'l RIRA”), which preclude judicial review of
certain alien renoval orders, do not deprive federal courts of
jurisdiction to consider challenges by those aliens to their
renmoval orders by 8§ 2241 habeas petitions, our Court of Appeals
has stated, “Both the Suprene Court and this Court have
determ ned that notw thstandi ng the provisions of AEDPA or
Il RIRA, district courts retain jurisdiction to hear habeas
petitions filed by aliens subject to deportation for having

commtted certain crimnal offenses.” Chmakov v. Bl ackman, 266

F.3d 210, 213 (3d Cir. 2001). Holding that nmere inplications
fromstatutory text or legislative history are not enough to
repeal habeas jurisdiction, the Court of Appeals nade clear that
Congress “nust articul ate specific and unanbi guous statutory
directives to effect a repeal.” 1d. at 214 (quoting St. Cyr, 121
S. . at 2278-79). The court has subject matter jurisdiction

over Udenze' s petition.
B. Scope of Review

The governnent next contends that, even if the court has
jurisdiction over the 8 2241 petition, it only extends to | egal

determ nati ons and precludes review of factual findings. See
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Sulaiman v. Attorney General, 212 F. Supp. 2d 413, 416 (E. D. Pa.

2002), aff’d without opinion, 2003 U.S. App. LEXIS 6788 (3d Gir.

Pa. Mar. 22, 2003) (the scope of review of such clains is |limted
to pure questions of |law and we have no jurisdiction to review a

denial of discretionary relief to a crimnal alien); but see Wang

v. Ashcroft, 320 F.3d 130, (2d G r. 2003) (“Wang does not nerely

contest the immgration court’s factual determ nations - he
chall enges its application of the facts to FARRA ..

Accordi ngly, WAang’'s argunent on appeal challenging the BIA s
application of the particular facts in this case to the rel evant

law falls within the perm ssible scope of habeas review ”).?®

In Catney v. INS, 178 F.3d 190, 195 (3d Cr. 1999), the

Court of Appeals acknow edged limtations on federal court review

°ln Wang , 320 F.3d at 143, the Second Circuit stated that
the 1J's denial of petitioner’s claimunder CAT because “there is
no evidence in the record that China tortures deserters fromits
mlitary,” was not sinply a finding of fact, but rather, an
application of the facts to the legal standard set forth in 8
C.F.R 8 208.16, et seq.

[ B] ecause the Constitution requires habeas review to
extend to clainms of erroneous application or
interpretation of statutes neither AEDPA nor || R RA
coul d have excluded such clainms fromthe scope of
habeas review. Accordingly, Wang's argunent on appeal
chal l enging the BIA s application of the particul ar
facts in this case to the relevant law falls within the
per m ssi bl e scope of habeas review.

Id. (citing St. Cyr, 533 U.S. at 302). Finding no error in the
Bl A anal ysis, the Wang court declined to announce a standard of
review since under any standard, it found no error in the BIA s
anal ysi s.

10



of BIA discretionary decisions:

Following passage of AEDPA and IIRIRA, we no longer
have jurisdiction to review a denial of discretionary
relief to a criminal alien. Further, we conclude that

any challenge by a criminal alien to the BIA’s
interpretation of the immigration laws or to the
constitutionality of these laws must be made through a
habeas petition.

As noted recently in Sackie v. Ashcroft

Although the Third Circuit has yet to make a definitive
statement on the standard of review of such petitions,
most of the courts in this circuit are in agreement

that habeas review is limited solely to questions of
statutory and constitutional law; review of factual or
discretionary issues is prohibited.

2003 U.S. Dist. LEXIS 11821, *5-6 (E.D. Pa. June 18, 2003)

(Joyner, J.) (gathering district court cases); see also Beshli v.

Dep'’t of Homeland Sec. , 2003 U.S. Dist. LEXIS 12845, *10 (E.D.

Pa. July 22, 2003) (DuBaois, J.).

In Sulaiman _, petitioner, a Nigerian alien, was subject to
removal and sought relief under CAT. Filing a writ of habeas
corpus, petitioner challenged the BIA s factual determ nations
regarding the likelihood he would be tortured on return to
Ni geria; he also clained that the BIA had failed to give due
consideration to all of the evidence submtted to the Board, as
requi red under CAT. 212 F. Supp. 2d at 417. Under Catney, the
district court, finding it did not have the power to reviewthe
nmerits of petitioner’s clains, limted its review to whether the

BIA's decision to deny relief violated the Constitution or the

11



laws of the United States. Id. __at416. Included among these

revi ewabl e 1 egal chall enges was petitioner’s claimthat BIA
failed to consider all the evidence, but not the adm nistrative
court’s determnation that petitioner had not shown he was nore

likely than not to suffer torture upon return to N geria.

Li ke the petitioner in Sulainman, Udenze chal |l enges both the
IJ’s determ nation regarding the |ikelihood of torture on return
to Nigeria and his failure to consider the record as a whole in
maki ng that determ nation. The court concludes its review of
Udenze’s clainms is limted under 8 2241; it will not review
petitioner’s challenge on the nerits. The court construes
Udenze’s argunent regarding failure to consider the entire record
as a legal challenge under 8 CF. R 8§ 208.16(c)(3) (requiring the
BIA to consider all relevant evidence). See 8 CF.R 8§
208.16(c)(3). To prevail on this claim Udenze nust show t hat
BIA failed to consider “rel evant evidence” as required by the

regul ati on.
C. Analysis

Udenze clains the |J failed to consider rel evant evidence
including the U S. Departnent of State Report of 2000 and
testi nony of Professor Tignor regardi ng ongoi ng human rights
viol ations and prison conditions. Though Udenze concedes the
reginme in Nigeria has undergone sone change, he argues the

current governnent continues to engage in the arbitrary arrest,

12



detention, and rape of the Delta Rivers people, which includes
the Ogoni people, and that there is a clear probability his
mandatory imprisonment as a drug convict will subject him to

torture.

In Sevoian v. Ashcroft , 290 F.3d 166 (3d Cir. 2001), the

Court of Appeals repudiated petitioner’s claimthat the Bl A was
required to address explicitly each type of evidence that he
presented in order to justify its prima facie denial of his
notion. Holding the BIA' s discussion sufficient, the Court

st at ed:

The Board's opi nion recogni zed and addressed
[petitioner’s] key contention under the Convention

Agai nst Torture--that if renoved, [he] would end up in
the Georgian crimnal justice system and that suspects
and crimnals in CGeorgia are tortured. The Board
reasonably characterized the State Departnent report,
whi ch states that prisoners in Georgia are often

subj ected to physical abuse, but that such abuse is
‘usual ly to extract confessions,’” while Georgian
security forces sonetinmes torture defendants in
‘politically sensitive cases.’” The Board stated that it
surveyed the record. The State Departnent report
apparently provided the chief basis for the Board's
concl usions that Georgian police would not need to seek
a confession from[petitioner], and thus would not
torture him While there is other evidence in the
record that paints a darker picture than the qualified
account in the State Departnent report, we have
concluded ... that the Board could reasonably credit
the State Departnent instead of the human rights groups
or [petitioner]. Its citation and di scussi on show
sufficiently that it ‘conprehended and addressed
[petitioner]'s torture claim’ The Board ‘is not
required to wite an exegesis on every contention,’ but
only to show that it has reviewed the record and
grasped the novant's cl ai ns.

13



Id. at 178 (internal citations omitted).

Sevoian sanctions the BIA's crediting one report over
anot her, and perhaps, |less than conplete treatnment of an
applicant’s clains; however, it does not nullify the requirenents

of CAT. See United States ex rel. Zhelyatdinov v. Ashcroft, 2002

U S. Dist. LEXIS 26531, *23 (E.D. Pa. Dec. 27, 2002) (Baylson,
J.) (“Although the Third Crcuit has held that the BI A need not
address explicitly each type of evidence, and need only show t hat
it has reviewed the record and grasped the novant's clains this
Court still has the obligation to determ ne whether there was at
| east sonme evidence in the record to justify the rebuttal of the
presunption.”).

Under 8 C.F.R 8 208.16(c)(3), inmmgration courts mnust

consider “all evidence relevant to the possibility of future

torture ... including but not limted to ... evidence of gross,
flagrant or nmass violations of human rights within the country of
removal .” Considering Udenze’'s claimof torture as a prisoner in

Nigeria, the |1J stated:

Torture nust be instigated with the consent or

acqui escence of a public official or other person
acting in an official capacity. Pain inflicted by a
non- governnmental entity, w thout the consent or

acqui escence of the governnent[,] is not in the scope
of the Convention Against Torture. The existence of a
consi stent pattern of gross, flagrant, or nass

vi ol ations of human rights does not by itself establish
that an individual faces a clear probability of
torture.

14



(Pet. Ex. B, 5-8). Itis not clear to the court that the 1J

considered the existence of a consistent pattern of gross,

flagrant, or mass violations of human rights, except to assume

that under Nigeria s new regi ne such violations would not be as

pervasi ve.

The U. S. Departnent of State Report of 2000 explicitly

states:

Despite these new controls [under the Cbasanjo
governnent], nenbers of the security forces, including
the police, anticrine squads, and the arnmed forces
comm tted nunerous, serious human rights abuses.

[L]ethal force was used when protests or
denonstrations were perceived as becon ng viol ent or
di sruptive, or in the apprehension and detention of
crimnal suspects. The state anticrine task forces
remai ned t he nost egregi ous human rights of fenders.
They operated with inpunity in the apprehension,
illegal detention, and sonetines execution of crim nal
suspects.

* k%

Crimnal suspects die fromunnatural causes while in
official custody, usually as the result of neglect and
harsh treatnent.

(Pet. Ex. E).

Al so submtted in evidence by Udenze, but not considered as
requi red under CAT, was the witten inquiry of Amesty
I nternational dated Cctober 11, 2000, regardi ng Decree 33.

Par agraph two reads:

As stated in our first letter Amesty International is
concerned for the safety of failed asylum seekers,

15



aliens with drug convictions, or other aliens forcibly

renmoved to Nigeria. The 1990 N gerian | aw “Decree 33"
makes a drug conviction abroad a serious crine in

Ni geria. Ammesty International has received reports of
deportees being detained, tortured, and re-prosecuted
under Decree 33, even, in sone cases, when they did not
commt crinmes in the United States. |In addition,
deportees who are nenbers of opposition groups or are
related to people opposed to the N gerian governnent
have reportedly *di sappeared’ after being returned to
the N gerian authorities.

(Pet. Ex. I).

Not only is there evidence of an ongoing pattern of human
ri ghts abuses, but also evidence that such torture takes pl ace
with the consent or acqui escence of the governnment responsible
for inprisoning its citizens. It should have been consi dered by
the 1J in assessing whet her Udenze coul d denonstrate it is nore
likely than not he will be subjected to torture if returned as a
convicted drug trafficker to Nigeria. This action is remanded to
the BIA for a nore conplete evaluation of the relevant evidence

as required under CAT.

An appropriate order follows.
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ORDER

AND NOW this 22nd day of August, 2003, upon consideration
of Petition for Wit of Habeas Corpus (Paper #1), CGovernnent’s
Response to Petition for Wit of Habeas Corpus (Paper #6), Reply
Brief of Petitioner (Paper #9), and follow ng oral argunent held
on June 17, 2003, where counsel for all parties were heard, it is

ORDERED t hat :

1. The Petition for Wit of Habeas Corpus (Paper #1) is
GRANTED and this action REMANDED to the Board of |Inmm gration
Appeal s for further consideration consistent with this opinion;

and,

2. The court’s June 18, 2003 order enjoining the
government from executing renoval (paper #10) is VACATED as MOOT.
Petitioner will not be subject to deportation unless and until a

new final order of deportation is entered.

S. J.
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