IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

CLI FTON W LLI AMVS, : ClVIL ACTION
Petiti oner, :

V.

THOVAS LAVAN, et al., :
Respondent s. : No. 03-0424

VEMORANDUM AND ORDER

J. M KELLY, J. AUGUST , 2003

Presently before the Court are the Report and Recommendati on
of United States Magi strate Judge Jacob B. Hart and objections
thereto filed by pro se Petitioner Cifton WIIlians
(“Petitioner”), who is currently incarcerated at the State
Correctional Institute at Dallas, Pennsylvania. Petitioner was
convicted of nurder in the first degree and possession of an
instrunment of crinme, and sentenced to an aggregate termof life
i nprisonnment for the convictions.

On January 20, 2003, Petitioner filed the instant petition
for wit of habeas corpus pursuant to 28 U.S.C. § 2254 with this
Court. In accordance with 28 U. S.C. § 636 and Local Rul e of
G vil Procedure 72.1, the Court referred Petitioner’s habeas
corpus petition for a Report and Recommendation to Magi strate
Judge Hart, who, on June 5, 2003, recommended that this Court
dismss Petitioner’s petition as untinely. On June 16, 2003,
Petitioner sought an enlargenment of time to file his objections
to the Report and Recommendation, which this Court granted, and,

on August 8, 2003, Petitioner tinely filed his objections.



For the follow ng reasons, this Court OVERRULES Petitioner’s
obj ecti ons, APPROVES and ADOPTS Magi strate Judge Hart’s Report
and Recommendati on, and DI SM SSES Petiti oner’ s habeas corpus

petition as untinely.

. BACKGROUND

On May 30, 1986, followng a jury trial in the Court of
Common Pl eas for Phil adel phia County before the Honorabl e George
J. lvins, Petitioner was convicted of nurder in the first degree
and possession of an instrunment of crine. On June 24, 1987,
Petitioner was sentenced to life inprisonnment for the nurder
conviction and to a concurrent termof one to two years
i nprisonnment for the weapons offense. Petitioner filed an appeal
to the Superior Court of Pennsylvania, which affirned the

j udgnent of sentence on March 23, 1988. Comonwealth v.

WIllianms, 541 A 2d 1156 (Pa. Super. Ct. 1988) (Table).
Petitioner did not seek review by the Supreme Court of
Pennsyl vani a.

On April 4, 1989, Petitioner filed a petition pursuant to
Pennsyl vani a’ s Post Conviction Relief Act (“PCRA’), 42 Pa. Cons.
Stat. Ann. 88 9541-46. The PCRA court dism ssed the petition on
the sanme day, stating that Petitioner was ineligible for relief
since, at that tine, he was incarcerated in New Jersey on anot her

matter. Petitioner did not appeal this decision.



On January 16, 1997, Petitioner filed a second PCRA
petition, which was di sm ssed on Septenber 22, 1997. Petitioner
did not tinely appeal that deci sion.

On Novenber 13, 1997, Petitioner filed a petition for an
extension of tinme to file a notice of appeal to the Pennsyl vani a
Superior Court, which the PCRA court viewed as a third PCRA
petition and appoi nted counsel to represent Petitioner in that
matter. On Septenber 17, 1998, the PCRA court denied
Petitioner’s petition, which decision was affirnmed by the

Pennsyl vani a Superior Court on Cctober 13, 1999. Comobnwealth v.

Wllians, 748 A .2d 779 (Pa. Super. C. 1999) (Table). The
Pennsyl vani a Suprene Court denied allocatur on February 17, 2000.

Comonwealth v. Wllians, 751 A 2d 190 (Pa. 2000).

On March 9, 2001, Petitioner filed a fourth PCRA petition,
whi ch was dism ssed as untinely on August 8, 2001. Petitioner
appeal ed to the Superior Court which affirmed the PCRA court’s

deci si on on June 20, 2002. Commonwealth v. WIlians, 806 A 2d

468 (Pa. Super. C. 2002) (Table). The Pennsyl vani a Suprene

Court denied allocatur on Decenber 24, 2002. Commonweal th v.

Wl lians, 815 A 2d 633 (Pa. 2002) (Table).

On January 29, 2003, Petitioner filed the instant petition
for wit of habeas corpus in this Court. The District Attorney
asserted that the petition is tinme-barred and shoul d be

dismssed. This Court referred the matter for a Report and



Recomrendati on to Magi strate Judge Hart, who recomrended that the
instant petition be dismssed as untinely. Petitioner filed his
objections to the Report and Recommendati on, which this Court

addr esses bel ow.

1. DI SCUSSI ON

This Court reviews de novo those portions of the Magistrate
Judge’ s Report and Reconmendation to which specific objections
have been made. 28 U . S.C. 8 636(b)(1); Fed. R Cv. P. 72(b).
In his objections, Petitioner alleges that the docunentation
submtted by Respondents was “full of errors and m sl eadi ng
information” and “failed to provide the Magistrate Judge with the
requi site facts needed to give petitioner’s habeas clains a fair
and neani ngful prelimnary review” See Pet.’s Qpp. at 1-2.

Al t hough Petitioner fails to state specific objections and the
reasons therefor, it appears to the Court that Petitioner is
chiefly contending that he is entitled to equitable tolling of
the statute of limtations applicable to his federal habeas
petition.

The Antiterrorismand Effective Death Penalty Act of 1996
(“AEDPA’) sets a one-year statute of limtations period within
which a petitioner may apply for a wit of habeas corpus
chal l enging state court action. 28 U S.C. § 2244(d); Mrris v.

Horn, 187 F.3d 333, 337 (3d Gr. 1999). Although Petitioner’s



conviction in state court becane final on April 22, 1988, prior
to the enactnment of AEDPA, the United States Court of Appeals for
the Third G rcuit has construed AEDPA's statute of limtations to
al |l ow prisoners whose convictions becane final prior to AEDPA s
effective date of April 24, 1996, a one-year period follow ng the
effective date in which to initiate a federal habeas corpus

petition. See Burns v. Mrton, 134 F.3d 109, 111 (3d Cr. 1998).

Thi s one-year period begins to run from®“the date on which the

j udgnent becane final by the conclusion of direct review or the
expiration of the tine for seeking such review,” however, it nmay
be tolled when a properly filed petition for collateral reviewis
pending in state court. 28 U. S.C. 8§ 2244(d)(1)(A) and (d)(2).

On January 16, 1997, 267 days after AEDPA s effective date,
Petitioner filed a PCRA petition, which filing tolled AEDPA's
l[imtations period. That petition was dism ssed on Septenber 22,
1997. Petitioner failed to file a tinely appeal, and the
[imtations period again began to run on Cctober 22, 1997, when
the time for seeking an appeal expired. See Pa. R App. P. 1113
(requiring petition for allowance of appeal to be filed within 30
days of Superior Court’s order).

On Novenber 13, 1997, 22 days after the |imtations period
again began to run, Petition filed a petition for an extension of
time to file an appeal to the Pennsylvania Superior Court. The

PCRA court treated this as a third PCRA petition, which again



tolled the one-year |imtations period. The state court

conpl eted consideration of this third PCRA petition on February
17, 2000, at which tine the limtations period again began to
run.

At this point, 289 days had passed, and Petitioner had 77
days remaining to file a tinely habeas petition in this Court,
whi ch woul d have been May 4, 2000.! Indeed, the one-year statute
of limtations ran out well before Petitioner filed his current
f ederal habeas petition on January 29, 2003.2

Wil e Petitioner did not suggest in his habeas petition that
he was entitled to equitable tolling of AEDPA' s statute of
limtations and Magi strate Judge Hart neverthel ess determ ned
that Petitioner was not entitled to equitable tolling, Petitioner
now contends, in his objections, that his clains should not be
barred pursuant to equitable tolling principles. After careful
and i ndependent review of Petitioner’s objections, we concl ude

that he is not entitled to equitable tolling, and his petition

! Since the year 2000 was a | eap year, wherein February
consisted of 29 instead of 28 days, we are granting Petitioner an
additional day in the calculation of the limtations period.

2 Petitioner filed a fourth PCRA petition on February 26,
2001. The fourth petition would not have served to toll the
limtations period since it was dism ssed as untinely and, thus,
not considered properly filed under 28 U S.C. § 2244. See
Merritt v. Blaine, 326 F.3d 157, 159 (“We hold that an untinely
application for state post-conviction relief by a petitioner, who
sought but was denied application of a statutory exception to the
PCRA's tine bar, is not ‘properly filed” under 28 U S.C. 8§
2244(d) (2).")




must be di sm ssed as untinely.
The one-year filing deadline contained in 28 U S.C. 8§
2244(d) (1) can be subject to equitable tolling:

only when the principle of equity would nake the rigid
application of a limtation period unfair. GCenerally,
this will occur when the petitioner has in sone
extraordi nary way been prevented from asserting his or
her rights. The petitioner nust show that he or she
exerci sed reasonable diligence in investigating and
bringing the clainms. Mre excusable neglect is not
sufficient.

MIller v. New Jersey Dept. of Corr., 145 F.3d 616, 618 (3d Cir.

1998). The Third G rcuit has enunerated four circunstances
warranting equitable tolling: (1) if the defendant has actively
msled the plaintiff; (2) if the plaintiff has in sone

extraordi nary way been prevented fromasserting his rights; (3)

if the plaintiff has tinely asserted his rights mstakenly in the
wong forum or (4) where the claimant received i nadequate notice
of his right to file suit, a notion for appointnent of counsel is
pendi ng, or where the court has msled the plaintiff into
believing that he had done everything required of him Jones v.
Morton, 195 F.3d 153, 159 (3d Cir. 1999). The Third G rcuit has
al so cautioned that “a statute of limtations should be tolled
only in the rare situation where equitable tolling is demanded by
sound |l egal principles as well as the interests of justice.”

United States v. Mdgley, 142 F.3d 174, 179 (3d Cr. 1998); see

al so Seitzinger v. Reading Hosp. & Med. Cir., 165 F.3d 236, 239

(3d Cir. 1999) (“The law is clear that courts nmust be sparing in

v



their use of equitable tolling.”)

In the instant case, Petitioner offers the follow ng reasons
in support of his equitable tolling argunent: (1) prison
personnel m splaced a box containing Petitioner’s legal materials
during Petitioner’s transfer to the Dallas, Pennsylvania
correctional facility, but that box was returned sonetine during
the sumrer of 1996; (2) Petitioner’s January 16, 1997 PCRA
petition should toll the statute of Iimtations until February
17, 2000, and the running of the |imtations period beginning on
Cctober 22, 1997 is an error based on Respondents’

m srepresentations of facts; (3) the filing of another PCRA
petition on Novenber 13, 1997 should not have been construed as a
third PCRA petition; (4) “exceptional circunstances” relating to
Petitioner’s efforts to | ocate excul patory evi dence exi sted

bet ween February 17, 2000 and February 17, 2001; (5) the PCRA
petition filed on January 16, 1997 should be construed as his
first PCRA petition, and a subsequently filed PCRA petition
shoul d be construed as an anendnent to that petition rather than
as a separate petition; and (6) the instant federal habeas
petition was tinely filed as it was placed in the outgoing
mai | box at the Dallas, Pennsylvania correctional facility on
January 18, 2003, 23 days after Petitioner net the exhaustion
requi renents on the clains presented in his habeas petition.

Despite these nunerous and often erroneous contentions,



Petitioner does not provide the Court with sufficient reasons
warranting equitable tolling of AEDPA's statute of limtations.
Even if Petitioner is correct in his recollection of events
during the summer of 1996, at which tinme Petitioner clainms his
box of legal materials was returned by prison officials, it is
clear that Petitioner was not, in sone extraordinary way,
prevented fromfiling a petition for collateral relief, as he was
fully capable of filing a PCRA petition on January 16, 1997.
Petitioner’s allegation that Respondents m srepresented facts in
recounting the procedural history of Petitioner’s case nust al so
be di scounted as the procedural history set forth above in this
Menmor andum which is substantially the sane as that contained in
Magi strate Judge Hart’s Report and Recommendation, was conpil ed
fromthe unpublished Pennsyl vania state court opinions that
Petitioner hinmself supplied to this Court in support of his

objections. See e.qg., Commobnwealth v. WIllians, No. 2778 EDA

2001, slip op. at 1-2 (Pa. Super. C. June 20, 2002);

Comonwealth v. WIllians, No. C P. 8507-3649, slip op. at 1-7

(Phila. &. Common Pleas Cct. 24, 2001). Moreover, Petitioner’s
statenent, devoid of any factual detail, that “exceptional

ci rcunst ances” existed from February 17, 2000 to February 17,
2001 to prevent himfrom obtaining excul patory evidence, w thout
nore, cannot be credited to justify the sparing use of equitable

tolling. Finally, we will not disturb the Pennsylvania courts’



characterizations of his previously filed PCRA petitions. See

Duncan v. Mrton, 256 F.3d 189, 196 (3d Gr. 2001) (“In

conducting a habeas analysis, we nust afford state courts’
factual findings a presunption of correctness, which the

petitioner can overcone only by clear and convincing evi dence.”)

1. CONCLUSI ON

Petitioner has failed to denonstrate that the instant
federal habeas corpus petitionis tinely filed or that he is
entitled to equitable tolling of AEDPA s statute of |imtations
and, therefore, we need not address the nerits of Petitioner’s
clains. For these foregoing reasons, this Court OVERRULES
Petitioner’s objections, and APPROVES and ADOPTS Magi strate Judge
Hart’ s Report and Recomendati on as suppl enented by this
Menmor andum  Accordingly, Petitioner’s Petition for Wit of

Habeas Corpus is DI SM SSED.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

CLI FTON W LLI ANMS, : ClVIL ACTI ON
Petiti oner, :
V.

THOVAS LAVAN, et al., ;
Respondent s. : No. 03-0424

ORDER
AND NOW this day of August, 2003, upon careful and
i ndependent consideration of United States Magi strate Judge Jacob
P. Hart’s Report and Recommendation (Doc. No. 13) and
Petitioner’s (bjections thereto (Doc. Nos. 16 and 17), it is
ORDERED t hat :

1. Petitioner’s Cbjections to Magistrate Judge Hart’s
Report and Reconmendati on are OVERRULED.

2. Magi strate Judge Hart’s Report and Reconmendation is
APPROVED and ADOPTED as suppl enented by the foregoing
menor andum

3. Petitioner’s Petition for Wit of Habeas Corpus is
DI SM SSED.

4. Because Petitioner has failed to nmake a substanti al
showi ng of the denial of a constitutional right, there
is no basis for the issuance of a certificate of

appeal ability.



BY THE COURT:

JAMES M@ RR KELLY, J.



