IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SOQUTHEASTERN PENNSYLVANI A : CVIL ACTI ON
TRANSPORTATI ON AUTHORI TY :

and
NATI ONAL RAlI LROAD PASSENGER
CORPORATI ON
Pl ai ntiff,

V.

AWS RENMEDI ATI ON, | NC. :
Def endant s. : NO. 03-695

OPI Nl ON AND ORDER

C arence C. Newconer, S.J. August , 2003

| . Introduction

This is a declaratory judgnent action. The Plaintiffs’
are requesting that this Court declare that a contract dispute
between the parties is not subject to arbitration and enter a
per manent injunction. The Defendant seeks a declaration that the
mandatory arbitration clause in the contract applies. Currently
before the Court are the Parties’ Cross Mtions for Summary
Judgnent. For the follow ng reasons, the Defendant’s Mdtion

shall be granted and the Plaintiffs’ ©Mtion shall be deni ed.

1. Facts

The facts surrounding this case are undi sput ed.



Accordingly, the Parties filed a stipulation of facts. The
rel evant portions of these facts are stated bel ow

Amtrack and SEPTA (hereinafter referred to as the “Rai
Conpani es”) entered into a contract (hereinafter referred to as
the “Paoli Agreenent”) with a non-party, |IT Goup, for
environnental consulting at the Paoli Rail Yard Superfund Site.
I T Goup subcontracted Defendant AWS to provide certain | abor and
materials at the site. The Defendant was not a signatory of the
Paoli Agreenent. On January 11, 2002, the Rail Conpanies
unilaterally termnated the contract with IT. |IT filed for
bankruptcy. During the bankruptcy proceedi ngs, the bankruptcy
court authorized IT s rejection of the Paoli Agreenent to the
extent there were any executory obligations renai ning under the
agr eenent .

While I'T was in bankruptcy, the Defendant entered into
and Asset Purchase Agreenent to buy the accounts receivable
allegedly owed to IT by the Rail Conpani es under the Paol
Agreenent (hereinafter referred to as the “Paoli Receivables”).
This agreenent provides for the transfer of the follow ng assets:

2.1 Assets Purchased

(a) The Debtors’ right and interest in all funds
owed by the Rail Conpanies to the Debtors,
AWS and/ or the Paoli Subcontractors on the
Paoli Contract including but not limted to
the Paoli Receivabl es and any proceeds
t her ef rom



(b) all rights and interests of [IT] arising out
of the Paoli Contract against the Rai
Conpani es including, but not limted to clains
for breach of contract and tort;
The Asset Purchase Agreenent purported to transfer these assets
w t hout AWS “assuming any of the liabilities or obligations of
[1m.”
Because I T was bankrupt at the tine of the Asset
Purchase Agreenent it needed court approval to consummate the
sal e of the Paoli Receivables. The Bankruptcy Court approved the
Asset Purchase Agreenent in an Order dated Novenber 6, 2002.
Responding to the objections of the Rail Conpanies, this O der
nodi fi ed the asset purchase agreenent to the extent that al
liens, clainms, and encunbrancers held by the Rail Conpanies
i ncl udi ng those arising under the Paoli Agreenent survived the
sal e of the accounts receivable. It also provided that any such
clainms were neither enhanced nor dim nished, but existed to the
sane extent that they had prior to the Asset Purchase Agreenent.
On Decenber 23, 2002, the Defendant filed a demand for
arbitration in an attenpt to collect the Paoli Receivables. The
demand for arbitration was based on an arbitration clause
contained in the Paoli Agreenent. Paragraph 17(b)(i) of the
agreenent provides:
The parties hereto agree to binding arbitration . . . of
any claimor controversy arising out to the or relating to
the formati on or performance of [the Paoili Agreenent] or

any breach thereof.

The AAA choose not to resolve the i ssue of whether the cl ause was



bi ndi ng and stayed the proceedi ngs pendi ng the outcone of this

case.
I11. Discussion

Because all the facts have been stipulated to, this
case turns on issues of law. In determning the instant notions,

the Court nmust answer the foll ow ng questions: 1) Wen a party
obtains certain rights under a contract which contains an
arbitration clause, but is not specifically assigned the right to
arbitrate, may the assignee conpel arbitration? 2) Wen the
contract containing an arbitration clause has been term nated by
t he non-bankrupt party and the debtor has rejected the contract

i n bankruptcy, can the arbitration clause still apply to contract
di sputes over pre-petition and term nation events? and 3) Is
notice that a debtor is transferring all clains related to a
recei vabl e sufficient to place creditors on notice of the
transfer of the right to arbitrate that receivable? The Court
answers these questions in the affirmative, and thus, will grant

sunmary judgnment for the Defendant.

A. The daimTransferred fromIT to AWS Arising Qut of The

Paoli Agreenent was a Caimthat Could Only be Renedied in

Arbitration

The nature of the property right transferred by IT

conpels a finding for the Defendant. The right at issue in the



proposed arbitration is AW§'s claimthat the Rail Conpanies
failed to pay noney owed under the Paoli Agreenment. This claim
arose squarely fromthe Paoli Agreenent itself. By the terns of
the contract, this was a claimthat could only have been brought
in arbitration. |In fact, no party could reasonably debate that
if IT had attenpted to exercise this claim it could only have
done so in arbitration.

Because I T's claimfor breach of the Paoli Agreenent
could only have been brought in arbitration, IT could only have
transferred a claimto arbitrate the breach to AW5. See

Carri bean Steanship Co. v. Sonnez Denizcilik Ve Ticaret, A S.,

598 F. 2d 1264, 1266-67 (2d Cr. 1979)(“an assignee of a claim
takes it with whatever limtations it had in the hands of the

assignor”); Banque De Paris Et Des Pays-Bas v. Anbco G| Co., 573

F. Supp. 1464, 1469 (S.D. N Y. 1983)(a party “whose rights are
prem sed on a contract is bound by the renedial provisions

bargai ned for between the original parties to the contract”). It
is a basic principle of aw that a seller cannot transfer any

rights greater than those which he possesses. See U.S. V.

Jacobs, 304 F. Supp. 613, 622 (S.D. N Y. 1969)(rights of an

assi gnee can be no greater than those of the original assignor).
This principle is only bolstered in this case by the Bankruptcy

Court’s Order which explicitly stated that AWS s purchase of the

Paol i Recei vabl es woul d not dim nish or enhance any cl ai ns under



the contract. Looked at another way, |IT could not transfer the
right to bring a civil action based on a breach of the Paol
Agreenent because | T never had that right under the contract.

The Plaintiffs’ argunent that the only thing purchased
by AW was the Paoli Receivables conpletely divorced fromthe
right to arbitrate, msses the mark. The right to arbitrate
cannot be separated fromthe Paoli Receivables. To hold that the
remedy for a claimarising under a contract could be altered by
nmerely assigning the claimwould inproperly change the very

nature of the rights assigned. GVAC Commerical Credit LLC v.

Springs Indus, Inc., 171 F.Supp.2d 209, 216 (S.D. N.Y. 2001).

This would run afoul of basic contract |aw principles and the
Bankruptcy Court’s Order

A sinpl e hypothetical exposes the flaw in the Rai
Conpani es’ contention that w thout an explicit assignnent of an
arbitration clause the right to arbitrate is not transferred.
Under this logic, a party to a contract containing an arbitration
clause could transfer all the substantive portions of a contract
to athird party except the arbitration clause. Because the
arbitration clause had not been transferred, that third party
woul d be immune fromarbitration of any contract disputes. The
sane scenario could apply to a party seeking to avoid a
I i qui dat ed damages cl ause, a choice of venue or |aw provision, or

any other rendial nearsure in a contract. The |aw can sinply not



al l ow bargained for renedial rights to be avoi ded so easily.

B. The Rail Conpanies Termi nation of the Paoli Agreenent

and 1 T's Rejection of the Agreenent in Bankruptcy does not

Invalidate the Arbitration C ause

The Court disagrees with the Rail Conpanies’ position
that an contractual arbitration agreenent dies with the contract.
Wiile a rejection or termnation of an agreenent may affect the
arbitrability of events that occur after the date of term nation
or rejection, it cannot change the renedial limtations applied
to pre-rejection events. Agai n, those rights nust be
adj udicated with the limtations under which they arose.

The argunent that a party’s unilateral term nation of
contract voids the arbitration clause fails for obvious reasons.
To allow a party to avoid arbitration by sinply term nating the
contract would render arbitration clauses illusory and

nmeani ngl ess. See Chester Cty Sch. Auth. v. Abethaw Constr. Co.

333 A 2d 758, 764 (Pa. 1975). A party not wishing to arbitrate
its alleged breach could sinply term nate that contract and avoid

any obligation to arbitrate.



Simlar rational applies when a debtor rejects a
contract. A rejection in bankruptcy does not alter the
substantive rights of the parties that formed pre-petition. See

Sharon Steel Corp. v. National Fuel Gas Dist. Corp., 872 F.2d 36

(3d Cir. 1989). Wile a debtor may reject a contract inits
“entirety,” it may not invalidate freely negoti ated nethods of
di spute resolution as they apply to pre-petition acts. See

Societe Nationale Al gerienne Pour La Recherne v. Distrigas Corp.

80 B.R 606 (D. Mass. 1987). This principle is further
supported in this case by the fact that IT only rejected the
Paol i Agreenent to the extent it was executory, and thus, its
rejection has no inpact on the claimfor the Paoli Receivables
whi ch did not involve any further executory obligations. See In
re Monge, 83 B.R 305 (Bankr. E.D. PA. 1988)(rejecting the
argunent that a party’s duty to pay account charges and exi stence
of an arbitration provision nake a contract executory under the
bankrupt cy code).

The Rail Conpani es own actions have underm ned their
position that the Paoli Agreenent is “dead,” because they intend
on relying on the contract in any dispute over the Paol
Recei vabl es. The Rail Conpanies initially objected to the sale
of the Paoli Receivables on the basis that its transfer was free
of all |iens and encunbrances. They sought and obtained a

nodi fication to the Asset Purchase Agreenent which allows themto



pursue any set asides, including those arising under the Paol
Agreenent. In making this objection, the Rail Conpanies are
acknow edgi ng what they argue against- the Paoli Agreenent was
not made irrelevant by the Rail Conpanies termnation and IT s
rejection, instead it is at the heart of any litigation over the
Paoli Receivables. It would violate fair play to allow the Rai
Conpani es to pursue set asides based on the “term nated” Paol
Agreenent, but forbid AW5 to apply the renedi al provisions of the

same contract.

C. The Notice of the Sale of the Paoli Receivabl es

Sufficiently Notifies Creditors of the Transfer of the Ri ght

to Arbitrate

The Rail Conpanies argue that the right to arbitrate
could not have been transferred to the Defendant because there
was not sufficient notice of the sale as required by the
bankruptcy code. Before a debtor can sell any of its assets it
must give creditors notice of the proposed sale. 11 U S. C 8§
363(b)(1). This notice “is sufficient if it generally describes
the property.” FeED. R BANKR 2002(c) (1) (enphasis added).

The Court finds that the Notice given in this case
conplies with the requirenents of 8 363. As discussed above, the
right to arbitrate is inherent in the purchase of the Paol

Recei vabl es. The purchase of these receivables would put a party



on notice that the assignee was obtaining the right to bring a
claimfor these receivables- a claimwhich can only be brought in
arbitration. In fact, the description of the assets attached to
the Notice stated that AW was acquiring the Paoli Receivabl es

and “all rights, clains and interests of the Debtors arising out
of or related to the [Paoli Receivables].” This general
description satfies Rule 2002, by placing creditors on notice
that AW5 was obtaining a right to arbitrate. Moreover, the

pur pose of the notice requirenent does not dictate that it be
strictly applied in this case. Section 363 requires notice of a

sale to protect secured creditors and others from di ssipation of

estate assets. |In re Dant and Russell, Inc., 67 B.R 360 (D

Ore. 1986) (citing HR Rep. No. 595, 95th Cong., 1st Sess.
181-82 (1977)). In the instance case, the “asset” that the Rai
Conpani es conplain was transferred wi thout notice was the ability
to arbitrate the Paoli Receivables. This “asset” is wthout any
val ue i ndependent of the Paoli Receivables, and thus, its
transfer does not further dissipate the assets of the bankruptcy
estate. Accordingly, even if there was a failure to adequately

notify, it was of no real consequence.

| V. Concl usi on

For the foregoing reasons, the Court finds that a valid

continuing right to arbitrate the Paoli Receivabl es was

10



transferred to AW5, and that this transfer did not violate the
bankruptcy code. Accordingly, the Court will grant sunmary
judgenent in favor of the Defendant. An appropriate order w ||

foll ow

Cl arence C. Newconer, S.J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SOQUTHEASTERN PENNSYLVANI A : CVIL ACTI ON
TRANSPORTATI ON AUTHORI TY :

and
NATI ONAL RAlI LROAD PASSENGER
CORPORATI ON
Pl ai ntiff,

V.

AWS RENMEDI ATI ON, | NC. :
Def endant s. : NO. 03-695

ORDER

AND NOW this day of August, 2003, upon
consideration of the Parties’ Cross Mditions for Summary Judgnent,
the responses thereto, and the argunents of counsel heard by this
Court, it is hereby ORDERED that the Defendant’s Mdttion is
GRANTED and the Plaintiffs’ Mtion is DENIED. It is further
DECLARED t hat any di spute over the Paoli Receivables is subject
to the arbitration provision of the Paoli Agreenent.

AND I'T I S SO ORDERED

Cl arence C. Newconer, S.J.



