IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

ELI EZER PEREZ, : ClVIL ACTION
Petiti oner, :

V.
RAYMOND J. SOBINA, et al., :
Respondent s. : No. 02-CVv-559

VEMORANDUM AND ORDER

J. M KELLY, J. JULY , 2003
Presently before the Court is the Report and Recomendati on
i ssued by Magi strate Judge Carol Sandra Moore Wells (“Judge
Wells”), and objections thereto filed by pro se habeas corpus
Petitioner Eliezer Perez (“Perez”), who is currently incarcerated
at the State Correctional Institution at Sonerset, Pennsylvani a.
On February 5, 1996, Perez was tried before a jury in the Berks
County Court of Common Pleas (“Court of Common Pleas”) and
convicted of: (1) first degree murder; (2) two counts of
aggravat ed assault; (3) possessing a crimnal instrunment; and (4)
carrying a firearmw thout a license.! After filing several
unsuccessful appeals in the Pennsylvania state courts, on
Novenber 16, 2001, Perez filed the instant petition for wit of
habeas corpus pursuant to 28 U.S.C. 8§ 2254 (" Section 2254")

all eging ineffective assistance of both trial and appellate

1 Perez was sentenced to life inprisonnent for first degree
mur der and given consecutive ternms of six to 23 nonths for
possessing an instrunment of crine, and nine to 23 nonths for
carrying a firearmw thout a |icense.



counsel. Judge Wells’ Report and Recommendati on concl udes t hat
Perez’ s habeas corpus petition is untinely pursuant to the one-
year statute of limtations inposed by the Antiterrorism and

Ef fective Death Penalty Act of 1996 (“AEDPA’). Although Perez,
in his objections, concedes that his petition is tinme-barred, he
contends that the doctrine of equitable tolling applies, and that
his clainms should be allowed to proceed in this Court. For the
foll ow ng reasons, we OVERRULE Perez’ s objections, APPROVE and

ADOPT Judge Wells’ Report and Recommrendati on and ORDER t hat

Perez’s Petition for Habeas Corpus is DEN ED

| . BACKGROUND

On February 5, 1996, following a jury trial before the
Honorabl e Jeffrey K Sprecher in the Court of Common Pl eas, Perez
was convicted of several crimnal offenses. On March 29, 1996,
Perez filed a tinely appeal in the Pennsylvania Superior Court,
which affirnmed the judgnent of sentence on August 1, 1997. 1In a
| etter dated August 21, 1997, Perez’'s appoi nted counsel, assigned
fromthe Ofice of the Public Defender, advised Perez that he
intended to prepare a petition to the Pennsylvania Suprene Court
requesting all owance of appeal, which was filed on Septenber 8,
1997. After receiving Perez’s petition, the Deputy Prothonotary
of the Pennsylvania Suprene Court notified Perez’ s counsel that

the appeal was rejected as untinely because it was filed over 30



days fromthe issuance of the Superior Court’s decision, and
advi sed his counsel that in order to seek relief with the
Pennsyl vani a Suprene Court, Perez nust instead file a petition

for allowance of appeal nunc pro tunc.

On Septenber 10, 1998, Perez wote to his counsel and
requested information relating to his Suprene Court appeal. On
Septenber 11, 1998, the Chief Public Defender responded that the
Suprene Court had denied as untinely Perez’'s appeal and encl osed
a copy of the Septenber 8, 1997 letter fromthe Suprene Court
evidencing the sane. On October 5, 1998, Perez filed a Petition
for Permssion to file a Petition for Al owance of Appeal Nunc
Pro Tunc, which was denied by the Suprene Court on January 12,

1999. Commonwealth v. Perez, No. 287 (Pa. Jan. 12, 1999).

On April 23, 1999, Perez filed a pro se petition for
collateral relief under the Pennsylvania Post Conviction Relief
Act (“PCRA"), 42 Pa. Cons. Stat. 8 9541, et seq., alleging that
his trial counsel was ineffective. On February 24, 2000, the
PCRA court ruled that it |lacked jurisdiction to hear the petition
because Perez had not filed his PCRA claimw thin one year of the

date judgnent becane final. Commonwealth v. Perez, No. 1538 (Ct.

Com PlI. Berks County Feb. 24, 2000). On March 20, 2000, Perez
appeal ed this PCRA determ nation to the Pennsyl vani a Superi or
Court. On Decenber 5, 2000, the Superior Court affirned

di sm ssal of the PCRA petition, holding that it |acked sufficient



allegations to qualify for an exception to the PCRA s one-year

filing requirenent. Conmmonwealth v. Perez, No. 739 (Pa. Super.

Ct. Dec. 5, 2000). Perez then filed a petition for Allowance of
Appeal to the Suprene Court, which was denied on April 17, 2001.

Commonweal th v. Perez, No. 43 (Pa. Apr. 17, 2001). On Novenber

16, 2001, Perez filed the instant petition for wit of habeas

corpus pursuant to Section 2254 in this Court.

1. DI SCUSSI ON
A AEDPA Statute of Limtations
Apart froma few exceptions, AEDPA, 28 U.S.C. § 2244,?
mandates that a petition for wit of habeas corpus in federal
court nust be filed within one year fromthe date that the state

court judgnent becones final. 28 U S.C. § 2244(d).® Since the

2 Since Perez filed his petition seeking habeas relief in
this Court after AEDPA was signed into law, its statute of
[imtations is controlling.

3 Section 2244(d) provides:

(d) (1) A l1-year period of Iimtation shall apply to an
application for a wit of habeas corpus by a person in
custody pursuant to the judgnent of a State court. The
[imtation period shall run fromthe | atest of--

(A) the date on which the judgnent becane final by
t he conclusion of direct review or the expiration of
the time for seeking such review,

(B) the date on which the inpedinent to filing an
application created by State action in violation of the
Constitution or laws of the United States is renoved,
if the applicant was prevented fromfiling by such
State action;

(C the date on which the constitutional right

4



Pennsyl vani a Superior Court affirmed the conviction inposed by
the Court of Common Pl eas on August 1, 1997, to which Perez did
not seek a tinely appeal to the Suprene Court of Pennsylvania
within 30 days,* the judgnent becane final on or about Septenber
2, 1997.° See 28 U.S.C. § 2244(d)(1). Thus, Perez had one year
from Septenber 2, 1997 to file a federal habeas corpus petition
unless a tolling provision applied. See id. On Septenber 8,
1997, Perez sought allocatur in the Pennsylvania Suprene Court,
but his petition was rejected as untinely. Perez then filed a
PCRA petition, which was dism ssed as untinely by the PCRA Court
and affirnmed by the Pennsyl vania Superior Court and the Suprene
Court of Pennsylvania. Since these untinely appeals did not
operate to toll the one-year statute of |imtations under AEDPA

as they were not “properly filed” pursuant to 28 U S. C

asserted was initially recognized by the Suprene Court,
if the right has been newy recogni zed by the Suprene
Court and nmade retroactively applicable to cases on
coll ateral review, or

(D) the date on which the factual predicate of the
claimor clains presented could have been di scovered
t hrough the exercise of due diligence.

28 U.S.C. § 2244(d).

4 Pursuant to Pennsylvania Rule of Appellate Procedure
1113(a), an appeal nust be filed within 30 days from a judgnent
entered by the Superior Court or the Commonweal th Court sought to
be reviewed. Pa. R App. P. 1113(a).

> Since August 31, 1997 falls on a Sunday and Septenber 1,
1997 was a holiday, the judgnment becane final on or about
Septenber 2, 1997.



2244(d)(2),° we agree that Perez’'s Novenber 16, 2001 petition for
federal habeas relief was also filed beyond the limtations

peri od.

B. Equi tabl e Tol i ng

To overcone the AEDPA statute of limtations bar, Perez
contends that the doctrine of equitable tolling applies.
Equitable tolling is available only if: “(1) the defendant has
actively msled the plaintiff, (2) the plaintiff has in sone
extraordi nary way been prevented from asserting his rights, or

(3) if the plaintiff has tinely asserted his rights m stakenly

in the wong forum” Jones v. Mrton, 195 F.3d 153, 159 (3d GCr.

1999). Perez argues that since the Pennsyl vania Suprenme Court
Prothonotary failed to notify himinmediately that his direct
appeal had been dism ssed, as Perez alleges to be required by
Pennsyl vani a Rul e of Appellate Procedure 1123, “extraordi nary
ci rcunst ances” exist to support his equitable tolling claim W
find that equitable tolling does not apply in Perez’'s case since

Perez presents no evidence denonstrating that the Prothonotary

6 Section 2244(d)(2) provides that “[t]he tinme during which
a properly filed application for State post-conviction or other
collateral review wth respect to the pertinent judgnent or claim
i s pending shall not be counted toward any period of limtation
under this subsection.” 28 U S.C. 8§ 2244(d)(2).



failed to conply with Rule 1123 and, therefore, nust concl ude

that his clains are tinme-barred.

Rul e 1123 provides that: “If the petition for allowance of
appeal is denied the Prothonotary of the Suprene Court shal
i medi ately give witten notice in person or by first class nai
of the entry of the order denying the appeal to each party who
has appeared in the Suprene Court.” Pa. R App. Pro. 1123(a).
Al t hough Perez alleges he was not notified by the Suprenme Court
that his appeal was denied as untinely until Septenber 11, 1998,
roughly one year after it rendered its decision, Perez presents
no evi dence, nor does the record suggest, that this delay is
attributable to the Prothonotary. Rather, the Prothonotary, in
full conpliance of Rule 1123, notified Perez’ s counsel on the
same day it had rejected Perez’s petition for appeal as untinely.
Rul e 1123 does not contenplate that the Prothonotary nust al so
notify the aggrieved party directly if they are represented by
counsel, which is what occurred in the instant case. After
reviewing the record, it instead appears to this Court that
Perez’ s counsel failed to notify himimedi ately of the Suprene
Court’s decision or that Perez failed to maintain contact with
his attorney in pursuing his clains, both of which are reasons we

find insufficient to qualify as an “extraordi nary circunstance”

warranting equitable relief. See Johnson v. Hendricks, 314 F.3d

159, 163 (3d Cir. 2002) (explaining that attorney error is not



sufficient to trigger equitable tolling); Fahy v. Horn, 240 F. 3d
239, 244 (3d Cr. 2001) (“in non-capital cases, attorney error,
m scal cul ati on, inadequate research, or other m stakes have not
been found to rise to the ‘extraordinary’ circunmstances

required”); Cooper v. Price, No. Cv. A 98-3009, 2002 U.S. Dist.

LEXI'S 18991, at *12-13 (E.D. Pa. Cct. 2, 2002) (finding equitable
tolling is not warranted when petitioner did not use reasonabl e
diligence in pursuing his claimwhen he was inforned by his
attorney of the court’s denial of his appeal roughly one year
after it was rendered). Moreover, we find that Perez’'s
contentions that he did not conplete high school and is not well
versed in the [aw, are inadequate grounds for applying equitable
tolling principles to his case. Accordingly, we OVERRULE Perez’s
obj ecti ons, APPROVE and ADOPT Judge Wells’ Report and
Recomrendati on and find that Perez's petition for wit of habeas

corpus i s DEN ED



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

ELI EZER PEREZ, : ClVIL ACTION
Petiti oner, :

V.

RAYMOND J. SOBINA, et al., :
Respondent s. : No. 02-CV-559

ORDER

AND NOW this 7th day of July 2003, in consideration
of the Report and Recommendation filed by Magi strate Judge Carol
Sandra Moore Wells (“Judge Wells”) (Doc. No. 12), and the
objections thereto filed by pro se Petitioner Eliezer Perez
(“Perez”) (Doc. No. 13), it is ORDERED that Perez’s objections
are OVERRULED, Judge Wells’ Report and Recommendation is APPROVED
and ADOPTED and the Petition for Habeas Corpus filed by Perez is
DENTED. It is FURTHER ORDERED that a certificate of

appeal ability SHALL | SSUE pursuant to 28 U S.C. 2253(c).

BY THE COURT:

JAMES MG RR KELLY, J.



