IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

TERRY ELI ZABETH SI LVA, : ClVIL ACTION
Pl ai ntiff, :

V.

M D- ATLANTI C MANAGEMENT
CORPORATI ON, CANTERBURY WOCDS
HOVEOMNERS ASSOCI ATI ON, FORBES,
BENDER, PAOLI NO & DI SANTI, P.C.
and ALEXANDER A. DI SANTI,

ESQUI RE, :
Def endant s. : No. 02-CV-3579
MEMORANDUM AND ORDER
J. M KELLY, J. MAY , 2003

Presently before the Court is a Mdtion for Leave to Amend
the Caption and Conplaint filed by Plaintiff Terry Elizabeth
Silva (“Plaintiff”) petitioning this Court for |eave to renove
all references to “Al exander A D Santi” as a naned defendant in
t he abovecapti oned case and nane instead “Al exander D. D Santi,
Esquire” as a defendant. Although Al exander A D Santi is an
attorney, he is the father of Al exander D. D Santi and not in any
way involved in the alleged federal and state fair debt
collection practices violations Plaintiff avers in her Conplaint.
Even though Plaintiff’s request to anend was filed after the
period for filing a responsive pleading had expired, Plaintiff
contends that, pursuant to Federal Rule of Cvil Procedure 15(c),
Al exander D. Di Santi woul d not be prejudiced if her request to
anmend was granted since he was aware of the suit and Plaintiff’s

m st aken identification. Defendants Md-Atl antic Managenent



Corporation, Canterbury Wods Honeowners Associ ation, Forbes,
Bender, Paolino & Di Santi, P.C. and Al exander A Di Santi, Esquire
(collectively, the “Defendants”) argue that anending the
Conplaint to include Al exander D. D Santi would be unduly
prejudicial since a brief appearance was al ready entered on
behal f of Al exander A Di Santi and the answer to the Conpl aint
and subsequent Modtion for Sunmary Judgnent was filed by

Def endants on behal f of Al exander A. Di Santi. For the follow ng
reasons, Plaintiff’'s Mdtion to Amend the Caption and Conplaint is
GRANTED.

Pursuant to Federal Rule of G vil Procedure 15, “[a] party
may anmend the party’s pleading once as a matter of course at any
time before a responsive pleading is served . . . . Qherwise a
party may anmend the party’s pleading only by | eave of the court
or by witten consent if justice so requires.” Fed. R CGv. P
15(a). GCenerally, leave to anmend should be freely granted absent
a concern of (1) undue delay; (2) bad faith or dilatory notive;
(3) continued failure to cure deficiencies by prior anmendnents;
(4) undue prejudice to the opposition; or (5) futility of

anendnent. Forman v. Davis, 371 U S. 178, 182 (1962). A party

seeking to anmend her conplaint by changing a party to the action
must conply with Federal Rule of Cvil Procedure 15(c), which
permts certain nodifications that woul d ot herwi se be barred by

the statute of limtations provided the proposed changes “rel ate



back” to the original Conplaint. Rule 15(c) states that:

An anmendnent of a pleading relates back to the date of
the original pleading when . . . (2) the claimor

def ense asserted in the anended pl eadi ng arose out of

t he conduct, transaction, or occurrence set forth or
attenpted to be set forth in the original pleading, or
(3) the anendnment changes the party or the nam ng of
the party against whoma claimis asserted if the
foregoing provision (2) is satisfied and, within the
period provided by Rule 4(m for service of the sumons
and conplaint, the party to be brought in by anmendnent
(A) has received such notice of the institution of the
action that the party will not be prejudiced in

mai ntai ning a defense on the nerits, and (B) knew or
shoul d have known that, but for a m stake concerning
the identity of the proper party, the action would have
been brought against the party.

Fed. R Cv. P. 15(c). Rule 15(c)’s relation back doctrine, as
anended in 1991, sought “to prevent parties agai nst whom cl ai ns
are made from taking unjust advantage of otherw se

i nconsequential pleading errors to sustain a limtations defense”
and reconcile the problemof a msnaned or msidentified party
with the otherwi se |iberal pleadings practices under Rule 8.

Fed. R Cv. P. 15(c)(3) advisory committee’s note.

Since Plaintiff seeks to change the party named in her
original Conplaint, the clainms asserted in the anmended pl eadi ngs
nmust arise out of the conduct conplained of in the original
pl eading. Further, Plaintiff nust al so denonstrate, pursuant to
Rul e 15(c)(3), that Al exander D. D Santi, the party sought to be

brought in by amendnent, received tinely notice under Rule 4(m?

! Pursuant to Rule 4(m, a party nust serve the sumons and
conpl ai nt upon a defendant within 120 days after the filing of
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and knew or shoul d have known that, but for Plaintiff’s m staken
identification, the action would have been brought against him
Nei t her party disputes that the clainms contained in the anended
pl eadi ng arise out of the same conduct averred in the original
Conplaint. Thus, we focus only on whether Al exander D. D Santi
woul d be prejudiced by Plaintiff’s proposed anmendnent. Rule
15(c)(3) requires that the proposed new def endant receive
adequate and tinely notice of the plaintiff’s anmendnment and t hat
the party sought to be added knew or shoul d have known that, but
for a mstake, the plaintiff would have named himin the original
Conmplaint. Fed. R Cv. P. 15(c)(3).

Plaintiff clainms that Rule 15(c)(3) is satisfied since
Al exander D. Di Santi was tinmely served a copy of the Conpl ai nt
and he nevertheless admts that he knew that Plaintiff had
intended to nane himin the Conplaint instead of Al exander A
D Santi. (Defs.” Resp. § 8.) Defendants assert, with little
explanation, that Plaintiff’s error was not sinply a m snoner and
that Plaintiff’s proposed amendnent woul d cause prejudice to
Al exander D. Di Santi due to the statute of l[imtations. However,
since Plaintiff has conplied with Rule 15(c)(3), we find
Def endants’ bare assertions of prejudice unpersuasive and

conclude that altering the caption and the Conplaint to correct

the conplaint. Fed. R Gv. P. 4(m.
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Plaintiff’s error would not result in any undue prejudice to

Def endants. Accordingly, we ORDER that Plaintiff’s Mtion for
Leave to Amend the Conplaint is GRANTED. It is FURTHERED ORDERED
that: (1) Plaintiff shall file her proposed Anended Conpl ai nt,
with exhibits, with the Cerk of Court and (2) The O erk of Court
shall change the nane of “Al exander A Di Santi” in the caption of

this action to “Al exander D. D Santi.”

BY THE COURT:

JAMES M@ RR KELLY, J.



