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l. | NTRODUCTI ON
Presently before the court is an affidavit/certification
filed by Helen E. Cooney Mieller, Esq. (“Mvant”), as pro se
plaintiff, on her own behalf and as counsel?! for the other
plaintiffs in this action, setting forth allegations of personal
bi as and prejudi ce and/or denonstrative of an appearance of
inpropriety on the part of the presiding judge in the case.
Movant is a disappointed litigant in a nedical
mal practice action brought by the estate of her father, the late
Dani el T. Cooney, Jr. (“M. Cooney”), her nother, herself and her
adult siblings (who together with Movant are referred to as

“plaintiffs”) against five physicians at Pennsyl vania Hospital in

! Movant is a nenber of the New Jersey Bar.



Phi | adel phi a, Pennsylvania who perfornmed a knee repl acenent
surgery on M. Cooney. A nunber of nedical conplications set in
after surgery and M. Cooney died a few weeks | ater w thout
returning hone.

On March 13, 2001, the case proceeded to trial against
Robert E. Booth, Jr., MD. (“Booth”) only. The remaining
def endants were either dismssed by plaintiffs or by the court on
nmotion by the defendants prior to trial. Follow ng a six day
trial, the jury returned a verdict for defendant Boot h.
Thereafter, the court entered judgnent for the defendants and
plaintiffs appealed. On February 12, 2002, the Third Crcuit
af firnmed.

On June 12, 2002, plaintiffs filed a notion to set
asi de the judgnent and/or for a newtrial (“notion to reopen the
judgnent”) claimng that defendants commtted perjury during the
litigation and at trial and that they otherw se caused a fraud on
the court to occur. On January 30, 2003, the court denied the
notion to reopen the judgnent.

On February 7, 2003, Mowvant, on her own behal f and on
behal f of plaintiffs, filed a notion for reconsideration of the
court’s order denying the notion to reopen the judgnent and an
affidavit/certification executed by Myvant requesting recusal of
the presiding judge. The gist of this charge of bias appears to

grow from Movant’s i npression, presunmably based on an



uni dentified newspaper report, that the presiding judge was
recomended for appointnment to the Third Grcuit by Senator Arlen
Specter and thereafter nomnated to the Third Crcuit by
Presi dent Bush. This m sunderstanding fuels the Mwvant’s
apparent suspicion that there is a connection between the all eged
recomendati on by Senator Specter and subsequent all eged
nom nation by President Bush of the presiding judge to the Third
Circuit and certain adverse rulings made by the presiding judge
for the benefit of the defendants, one of whomthe Myvant clains
is a “extrenely good friend” of Senator Specter’s son, Shanin
Specter, or, at |least, that the all eged recomendati on and
nom nation created an appearance of inpropriety. Specifically,
the affidavit/certification nakes the follow ng allegations:?

Par agr aph 4: “[Pl]laintiffs were forced by [the
presiding judge] to retain another attorney [other than Moywvant].”

Par agr aph 6:

[I]mediately prior to trial[,]

defendants made a [motion in [I]Jimne to

excl ude any evidence that defendants were

bei ng i nvestigated for Medicare Fraud.

Through runor, plaintiffs had heard that

def endants were being investigated for

Medi care Fraud and, therefore, stated sane at

their depositions. Unfortunately, there was

no evidence to confirm same and thus the
notion was ultimately granted.

2 Movant’'s affidavit/certification al so contains

all egations not related to the issue of bias. These allegations
are related to the issue of reconsideration and are, therefore,
not presently before the court.



Par agraph 7: “[Without explanation,” the presiding

j udge di sm ssed Defendant Arthur R Bartol ozzi, MD.
(“Bartolozzi”). “[T]he facts [of the case] in no way warranted a
di sm ssal of Bartol ozzi.”

Par agr aph 8: The presiding judge:

never reviewed the court’s battery jury
instructions with the parties’ attorneys .
Contrary to the law, [the presiding
judge] instructed the jury that in order to
find defendant, Booth, |iable for battery,
the jury nust find negligence by defendant
Booth. Following jury instructions, [the
presiding judge] left the courthouse and
another judge filled in for the jury verdict.
Plaintiffs[] appealed to the Third Circuit
based on the erroneous battery instructions.

Par agr aph 9:

In Decenber, 2001, it was reported in

| ocal newspapers that United States Senator
Arl en Specter, was recommendi ng that [the
presi di ng judge] be appointed to the Third
Circuit. This recomendati on was shockingly
“out si de” Pennsylvania commttee
recommendat i on procedures and the
recomendati on was to replace a New Jersey
Third CGrcuit Judge. This was extrenely
disturbing to plaintiffs given the fact that
Shani n Specter, son of Arlen Specter was
“extrenely good friends” wth defendant,
Bartol ozzi, and given the facts that [the
presi di ng judge] had di sm ssed def endant,
Bartl ozzi, w thout explanation, wthout any
basis in the facts, and despite docunentation
of Bartolozzi’s involvenent in the matter,
only a couple of days prior to trial.
Further, plaintiffs discovered that Shanin
Specter’s partner, Thomas Kline, was on
several federal judiciary appointnment

commi ttees.



Par agraph 10:

On January 23, 2002, the Third Circuit

heard oral argument [on plaintiffs appeal of
the trial court’s battery instruction].
Fol Il owi ng oral argument, the Third Circuit

j udges unusually requested that the parties’
attorneys remain [in] the courtroomwhile
they tool a short break in chanbers. On
return, they dism ssed the attorneys.
Interestingly, later that day, President Bush
handed down his nom nations for Federal
Circuit Court of Appeals judges.

Paragraph 11: “Despite a strong |egal basis
for plaintiffs’ appeal, the Third Crcuit decided to affirmthe
trial judgnent.”

Paragraph 15: In response to plaintiffs’ notion to
reopen the judgnent, the presiding judge:

ordered a [h]earing in the matter

Plaintiffs served defendants with subpoenas
for appearance at said [h]earing.

| Mmedi ately prior to the [h]earing,

def endants brought a [njotion to quash the
subpoenas stating “inconveni ence” to the

def endants. [The presiding judge] then
incredibly, in total contradiction to his
August 13, 2002 Hearing Order, requests that
the attorneys submt Menorand[a] of Law, and
hel d oral argunent on the Mdtion on Septenber
24, 2002.

Paragraph 16: During oral argunent, Movant:

referred to her difficulty in obtaining an
attorney in the matter who did not have a
conflict of interest. She erroneously refers
to Steven Specter, the other son of Arlen
Specter, rather than Shanin Specter who she
had actually contacted. [The presiding judge]
incredibly corrects [the Mwvant] and
specifically states: “Shanin Specter.”



Paragraph 17: Follow ng argunent on the Mowvant’s
notion to reopen the judgnent, but before the court had actually
ruled on the notion, an individual infornmed the Mwvant that she
had spoken with John F. O Brien, Il (“OBrien”), counsel for the
def endants and that during this conversation:

O Brien stated to her that “[the presiding

j udge] has blown off the matter.” At this

juncture, the [c]ourt had not ruled on

plaintiffs’ [notion to reopen the judgnent]

. After waiting approximtely nine(9)

nDnths for aruling inthis matter, [the

presi ding judge] issued an [o]rder that did

in fact “blow off” plaintiffs[‘] [mDtion to

reopen the judgnent] and offers erroneous

statenments in support of same (i[.]e[.,] says

there was a [h]earing when in fact there was

no [hlearing in the matter). [][T]his inplies

that there nmay have been ex parte

communi cation between [the presiding judge

and O Brien].

Par agraph 18: The presiding judge erroneously denied
the notion to reopen the judgnent.

Clains that a federal district judge should recuse in
an ongoing litigation are generally exam ned under 28 U S.C. §
144 and 28 U. S.C. 8§ 455. As discussed below, the statutes, while
related and designed to serve the common purpose of insuring the
integrity of the judicial process, contain quite different
procedural requirenents and have distinct pedigrees. Although
the Movant clainms only that the facts asserted in the
affidavit/certification establish “nore than the appearance of

inpropriety” on the part of the presiding judge, and that the



presi ding judge “was not only inpartial but in fact may have nade
determ nations that were not guided by justice,” Mvant does not
specify which of the two statutes, or both, she is preceding
under. Nor has Myvant submtted a | egal nmenorandum pointing to
the I egal basis for the recusal request. Nevertheless, for the
sake of conpleteness and in the interest of justice, given the
adverse inpact that unaddressed all egati ons of bias and
partiality on the part of a presiding judicial officer have on
the public’s confidence in the judicial system the court wll
address the Mwvant’s cl ai ns agai nst the presiding judge under
both statutes.?

For the reasons that follow, the court finds that,
under 28 U. S.C. 8 144, accepting as true the allegations set
forth in the affidavit/certification, the facts asserted are

legally insufficient to warrant a reasonabl e person to concl ude

3 The court notes that the Movant is in violation of
various local rules. To the extent the request for recusal is
made by notion based on 28 U S.C. § 455, the request nust be
supported by a nmenorandum of |aw. See Local R Cv. P. 7.1.
Moreover, no reply may be filed wi thout |eave of court, which was
not granted in this case. See Local R Cv. P. 7.1(c).
Additionally, while the Movant may proceed pro se on her own
behal f, to the extent that she is acting as counsel for her co-
plaintiffs, given that Movant is not a nenber of the Pennsylvania
Bar or the bar of this court, she is required to retain associate
counsel of record. See Local R GCv. P. 83.5.2. Although these
vi ol ations of our local rules would ordinarily be sufficient to
deny the request, see United States v. Eleven Vehicles, their
Equi pnrent and Accessories, 200 F.3d 203, 216 (3d Gr. 2000), in
this case, given the allegations of inpropriety, the court wll
address the issues on the nerits.

7



that the presiding judge harbors a personal bias either in favor
of or against any party to this action and that the
affidavit/certification is untinmely. Mreover, under 28 U S.C. 8§
455, Movant has failed to show that a reasonabl e person, know ng
all the circunstances, woul d have doubts as to the presiding

judge’s inpartiality in this case.

1. DI SCUSSI ON

A. Recusal under 28 U.S.C. § 144.

Title 28 of the United States Code, Section 144
("Section 144") provides in pertinent part:

Whenever a party to any proceeding in a
district court nmakes and files a tinely and
sufficient affidavit that the judge before
whom the matter is pendi ng has a personal
bias or prejudice either against himor in
favor of any adverse party, such judge shal
proceed no further therein, but another judge
shall be assigned to hear such proceedi ng.

28 U.S.C. 8 144. Recusal is not automatic. Under the statute
the court nust first determne (1) whether the affidavit is
legally sufficient and (2) whether it was tinmely fil ed.

1. Legal sufficiency of the affidavit.

When a party files a notion for disqualification and
supporting affidavit under Section 144, all factual allegations

contained in the affidavit nmust be accepted as true.* United

4 The Movant filed a second affidavit generally re-

asserting the allegations set forth in the first. The court

8



States v. Furst, 886 F.2d 558, 582 (3d Gr. 1989). This is so
even if the presiding judge knows the allegations to be fal se and
even where the allegations are contrary to the facts contained in
the record or which nay be proven to be fal se by other neans,

including judicial notice. See, e.qg., United States v. Rankin,

870 F.2d 109, 110 (3d Cr. 1989) (noting that despite the judge’'s
personal know edge that he never “chased [the defendant] around
parts of the courtroom” nor “poked, shoved, [or] struck him”
Section 144 bound the judge to accept allegations that he had
done so as true). Recusal, however, nust be based on facts
contained in the affidavit and not on the novant’s conjecture,
specul ation, “[Conclusory statenents [or] opinions.” United

States v. Vespe, 868 F.2d 1328, 1340 (3d G r. 1989).

As a threshold matter, the presiding judge nust
determ ne whether the facts alleged are legally sufficient to

support a charge of bias or prejudice. See Mns v. Shapp, 541

notes that in a given case, Section 144 explicitly limts a party
to filing only one affidavit in support of recusal. 28 US.C. 8§
144 (“[a] party may file only one such affidavit in any case”);
see also United States v. Merkt, 794 F.2d 950, 961 (5th Cr.

1986) (“[Movant’s] affidavit violates the one affidavit rule .

. and need not be considered”); United States v. Balistrieri, 779
F.2d 1191, 1200 (7th Cr. 1985) (“Because of the statutory
l[imtation that a party may file only one affidavit in a case, we
need consider only the affidavit filed with [novant’s] first
notion”). Therefore, the court will not formally consider the
facts set forth in the second affidavit. Even if it did consider
it, given that the affidavit nerely reiterates the assertions
made in the first affidavit, for the reasons set forth in this
menor andum the sane result woul d ensue.

9



F.2d 415, 417 (3d Cr. 1976). Accepting the facts alleged as
true, but not the conclusions, conjecture specul ation or

surm ses, the court nust answer whether “a reasonabl e person
woul d concl ude that a personal bias[,] as distinguished froma
judicial bias[,] exists.” Mns, 541 F.2d at 417. The issue is
ultimately whether the facts stated in the affidavit “give fair

support to the charge of a bent of mnd that may prevent or

i npede inpartiality of judgnent.” Berger v. United States, 255
US 22, 33-34 (1921) (interpreting the predecessor to section
144) .

The Movant’s allegations fall generally within three
categories: (1) incorrect judicial rulings; (2) the connection
bet ween these rulings and Senator Specter’s recommendati on of the
presi ding judge for appointnent to the Third Crcuit; and (3) the
connection between the statenent by defense counsel that the
presi ding judge had “blown off” the matter and the court’s
subsequent denial of plaintiffs’ notion to reopen the judgnent.
Thus, the court nust determne, in the first instance, under the
general principles discussed above, whether these allegations, as
set forth in the affidavit/certification, are legally sufficient
to warrant recusal

a. I ncorrect judicial rulings.

Movant quarrels with the following rulings: (1) the

deci sion of the presiding judge to “force” plaintiffs to retain

10



anot her attorney (Paragraph 4 of the affidavit/certification);

(2) the granting of defendants’ notion in limne to “exclude
[fromtrial] any evidence that defendants were being investigated
for [nedicare [f]raud” (Paragraph 6); (3) the presiding judge’s
di sm ssal of Bartolozzi “w thout explanation,” given that “the
facts [of the case] in no way warranted a di sm ssal of

Bartol ozzi” (Paragraph 7); (4) the battery instruction given to
the jury, which was “[c]ontrary to the law’ and given to the jury
w thout first affording counsel for the parties an opportunity to
review it (Paragraph 8); and (5) the presiding judge’' s denial of
plaintiffs’ notion to reopen the judgnent w thout hol ding an
evidentiary hearing after having ordered that an evidentiary
hearing be held (Paragraphs 15 & 18).

As stated by the United States Suprene Court in Liteky

v. United States, 510 U. S. 540 (1994), “judicial rulings al one
al nost never constitute a valid basis for a bias or partiality
motion.” Liteky, 510 U S. at 555. The Court expl ai ned:

In and of thenselves (i.e., apart from
surroundi ng comments or acconpanyi ng
opinion), [judicial rulings] cannot possibly
show reliance upon an extrajudicial source;
and can only in the rarest circunstances

evi dence the degree of favoritismor
antagonismrequired [] when no extrajudicial
source is involved. Alnobst invariably, they
are proper grounds for appeal, not recusal.

1d.

In other words, “disagreenment with a judge’s

11



determ nations and rulings cannot be equated with the show ng
required to so reflect on inpartiality as to require recusal.”
Inre TM, 193 F. 3d 613, 728 (3d Cr. 1999). It is clear,
therefore, that Movant’s clains of bias and prejudice are legally
insufficient to the extent that they are based on judici al
rulings with which she disagrees. Nor does the Movant point to
facts which describe inappropriate comments fromthe bench or
rude conduct by the court, or otherw se convert this case into
the “rare case” in which the court displayed “a deep-seated
favoritismor antagonismthat would make fair judgnent
i npossible.” See Liteky, 510 U S. at 555.

b. Movant’s specul ation as to the extrajudicial

source which allegedly evidences the

presi ding judge's personal bias in favor of
def endant s.

The Movant al so all eges that the court’s rulings were
based on and notivated by an inproper extrajudicial source.
Under Section 144, recusal nust be based on facts contai ned
within a Section 144 affidavit, and not on the applicant’s
specul ati on. See Vespe, 868 F.2d at 1340. Opinions and
subj ective concl usions, whether well intentioned or not, based on
suspi ci on, innuendo, speculation or conjecture are legally
insufficient to warrant recusal under Section 144. See id.
Accordingly, the court may disregard personal opinions and
concl usi ons when determ ni ng whether the allegations within the

affidavit are sufficient to establish the existence of personal

12



bias on the part of the presiding judge. See id. (disregarding
a crimnal defendant’s specul ati on when applying the reasonabl e

person test); see also United States v. Mranne, 688 F.2d 980,

985 (5th Gr. 1982) (affirmng trial judge s determ nation that a
specul ation of bias was insufficient to warrant recusal); United

States v. Morrison, 153 F. 3d 34, 48 (2d Cr. 1998) (“[Where an

interest is not direct, but is renpte, contingent, or
specul ative, it is not the kind of interest which brings into
guestion a judge's inpartiality”) (alteration in original);

Bunpus v. Uniroyal Tire Co., 385 F. Supp. 711, 715 (E. D. Pa.

1974) (“Subjective conclusions or opinions that bias or the
appearance of inpropriety may exist are insufficient to require a
[jJudge s disqualification”).

Stripped of conjecture, opinion and specul ation, the
facts all eged by Movant which nust be accepted as true are: that
Shanin Specter is an “extrenely good friend” of Bartolozzi, a
defendant in this case (Paragraph 9); that “w thout explanation,”
Bartol ozzi was dism ssed fromthe case (Paragraph 7) and the
presi di ng judge made certain other adverse ruling (Paragraphs 6,
8 & 18); that (six nonths thereafter) Senator Arlen Specter
recomended that the presiding judge be appointed to a seat on
the Third Crcuit (Paragraph 9); that the Third Grcuit net after
oral argunent and after conferring in canera, dismssed the

| awers fromthe courtroom (Paragraph 10); and that on the sane

13



day oral argunent was heard by the Third GCrcuit, President Bush
announced the list of circuit court nom nees (Paragraph 10).
Movant’ s personal opinion or suspicion as to why
Bartol ozzi was dism ssed fromthe case or what notivated the
court torule the way it did are based on conjecture and
specul ati on and, therefore, need not be accepted as true and may
not be considered in the cal cul ous of |legal sufficiency as
applied to these allegations. Nor need the court accept the
Movant’s conjecture as to why the Third Grcuit judges net in
canera after hearing argunent and thereafter dism ssed the
| awyers fromthe courtroom and whet her such after argunent

conferences are “unusual,” or why President Bush announced his
choice of circuit court nom nees on the sane day.

Under these circunstances, the facts all eged by Myvant,
accepted as true and stripped of the opinions, conjectures,
surm ses and specul ation crafted into them by the Mwvant as to
why the presiding judge ruled as he did do not give “fair support
to the charge of a bent of mnd that may prevent or inpede
inpartiality of judgnent [on the part of the presiding judge].”
Berger, 255 U. S. at 33-34. Thus, the facts all eged by Myvant,
even if true, are legally insufficient to enable a reasonabl e
person to conclude that the presiding judge has a personal bias

against the plaintiffs in this case.

C. The Movant’s remaining all egations are
legally insufficient to warrant recusal.

14



First, the Movant alleges, in Paragraph 17, that an
i ndi vidual had informed her that defense counsel O Brien had
stated that the presiding judge “has bl own off the matter,” and
that, later, the presiding judge did, in fact, “blow off” the
matter by denying plaintiffs’ notion to reopen the judgnent.
Based on these facts, the Movant states that “this inplies that
there may have been ex parte comuni cation” between the presiding
j udge and O Bri en.

The court nust accept as true the contention that
O Brien made this statenent. Not to be accepted as true is the
opi ni on, based on specul ation and surm se, that “there may have
been ex parte conmunication” between the presiding judge an
O Brien. Accepting as true that O Brien made the statenment, the
naked statenent is no nore than a | awer’s short hand way of
saying of how he felt the presiding judge was treating, or was
likely to treat, Mowvant’s argunents. A |lawyer’s opinion as to
how a judge has ruled or is likely to rule does not constitute

evi dence of the judge' s partiality. See In re Martinez-Catala,

129 F. 3d 213, 219 (1st Gr. 1997) (“There [was] nothing in the
[ def ense counsel’s alleged] statenent to indicate that [he] was
doi ng nore than nmaking an intelligent prediction,” or that would
“prove that the judge reveal ed to defense counsel how the judge
intended to rule on the pending notions”) (enphasis in original);

d assroth v. Moore, 229 F. Supp. 2d 1283, 1288-89 (MD. Al a.

15



2002) (“The court finds that this letter would not cause a
reasonabl e person to doubt ny inpartiality, as | did not wite
it, and it contains no reference to any actions on ny part that
formed the basis of the statenent by plaintiff’s counsel”)
(enphasis in original).?®

For all of the above reasons, the court finds that
under applicable law, the facts all eged by the Mwvant coul d not
| ead a reasonabl e person to conclude that a personal bias, either
agai nst the Mouvant or in favor of the defendants, exists on the

part of the presiding judge. Therefore, the notion for recusal

will be denied to the extent it is based on actual bias under
Secti on 144.
2. Ti el i ness

Movant’s request for recusal is also subject to the
requirenent that it be “tinely.” See 28 U S.C. § 144. “It is
wel |l -settled that a party nmust raise its claimof a district

court’s disqualification at the earliest possible nonent after

° I n Paragraph 8, the Moyvant alleges that the presiding

judge left the courthouse after the jury was instructed, and that
a substitute judge sat in for the verdict. However, the Myvant
fails to set forth any connection between the judge's all eged
conduct and the existence of a personal bias in favor of the
defendants. It is unclear fromher affidavit/certification
whet her these allegations are intended to support a finding of
bias on the part of the presiding judge, or whether they are
included in the affidavit/certification as nmere background.
Regardl ess, the court finds that no reasonabl e person coul d
conclude that the facts asserted in this paragraph support a
finding of partiality on the part of the presiding judge.

16



obt ai ni ng knowl edge of facts denonstrating the basis for such a

claim” Apple v. Jewish Hosp. and Medical CGr., 829 F.2d 326,

333 (2nd GCir. 1987). The Third G rcuit has described this

requi renent as one of “reasonable diligence.” See Furst, 886
F.2d at 581 n.30. The reason for this requirenment is obvious - a
party with know edge of facts that may inplicate the need for the
presiding judge to recuse hinself may not sit idly by and ganble
upon the outcone of a proceeding, secured in the know edge that,
if the wong result ensues, it can always cry foul.

In this case, Mwvant does not specify when she cane
into know edge of the facts upon which her claimis predicated.
The affidavit, however, states that “[i]n Decenber, 2001, it was
reported in | ocal newspapers that United States Senator, Arlen
Specter, was recomendi ng that [the presiding judge] be appointed
to the Third Grcuit.” (Paragraph 9). Since it was apparently
this event that caused Movant to conclude that there was an
al | eged connecti on between the reported recomendati on and the
court’s rulings at trial, Myvant was under an obligation to bring
the matter to the court’s attention at that time. Instead, the
Movant renai ned silent and proceeded with an appeal to the Third
Crcuit and filed a notion to reopen the judgnent of this court
before the very judge who she now cl ai s harbored a personal bias
in favor of the defendants. It was only after the Third Crcuit

deni ed the appeal and the court denied the notion to reopen its

17



previously entered judgnent that the Myvant brought the request
for disqualification/recusal before the court. On these facts,
the court concludes that the Movant did not exercise reasonable
diligence and that, therefore, the request is not tinely.

B. Recusal under 28 U.S.C. § 455.

Section 455(a)® provides that “[a]lny justice judge or
magi strate of the United States shall disqualify hinself in any
proceeding in which his inpartiality m ght reasonably be
guestioned.” 28 U S.C. 8§ 455(a). Section 455(a) deals with
recusal, or disqualification, on the basis of the appearance of
i npropriety, as opposed to actual bias. See Furst, 886 F.2d at
580. Under Section 455(a), recusal is required when a reasonable
person, knowi ng all of the circunmstances, would harbor doubts as

to the judge's inpartiality. In re Prudential Ins. Co. of

Anerica, 148 F.3d 283, 343 (3d Gr. 1998); United States v.
Antar, 53 F.3d 568, 574 (3d Cir. 1995); Vespe, 868 F.2d at 1341.
The wei ght of authority holds that, unlike a Section 144

determ nation, when deciding a notion for recusal under Section
455(a), the court need not accept the Mwvant’s allegations as

true. See, e.qg., Murtinez-Catala, 129 F.3d at 220; United States

6 Section 455(b)(1) deals with personal bias in virtually
the sanme context as Section 144. 28 U.S.C. 8§ 455(b)(1).
Therefore, the court’s analysis of recusal under Section 144 is
equal |y applicable to recusal under Section 455 (except that
under Section 455, the Myvant’s factual allegations need not be
accepted as true). The rest of section 455 is inapplicable to
the case at bar. See 28 U. S.C. 8 455,

18



V. Geenough, 782 F.2d 1556, 1558 (11th G r. 1986) (“Section 455
does not require the judge to accept allegations by the noving

party as true”); Phillips v. Joint Legislative Conm, 637 F.2d

1014, 1019-20 n.6 (5th G r. 1981); see also 13A Charles A Wi ght,
Arthur R MIler & Edward H Cooper, Federal Practice and
Procedure 8 3550 (2d ed. 1984) (“If a party does nove [for
recusal ] under 8 455, and the notion is supported by an affidavit
., the court is not required to accept the factual statenents
as true”). Instead, the presiding judge may contradict the
Movant’s factual allegations with facts derived fromthe judge’'s

know edge and the record.’” See Mass. Sch. of Law at Andover,

Inc. v. Anerican Bar Ass’'n, 872 F. Supp. 1346, 1349 (E.D. Pa.

1994); see also Martinez-Catala, 129 F. 3d at 220 (“To the extent

that facts are in dispute, factual determ nations are made by the
j udge whose recusal is in question”). Accordingly, after
reviewing the Movant’s affidavit in light of the record and
surroundi ng facts and circunstances, the court finds that
nunmerous al |l egations contained therein are inaccurate,
unsupported and/ or based on highly tenuous specul ation.

First, the Movant alleges that the presiding judge

7

Assum ng arguendo that, under Section 455, the court is
required to accept the Mwvant’s factual allegations as true, the
court finds that for the sane reasons discussed in the above

anal ysis of recusal under Section 144, i.e, because the request
for recusal is based primarily upon tenuous specul ati on and
judicial rulings, that no reasonabl e person woul d question the
judge’s inpartiality.
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“forced” her to retain another attorney to represent the
plaintiffs. Areview of (1) the transcript of the April 13, 2000
initial pretrial conference and hearing on defendants’ notions to
dismss, (2) the transcript of the Septenber 24, 2002 hearing® on
the notion to set aside judgnent and (3) the docket reveal s that

t he Movant was not forced to obtain substitute counsel, but
rather, chose to do so on her own, after the court questioned her
qualifications to represent the estate and defense counsel

i ndi cated that she may have been called as a witness at trial.

At the inception of the April 13, 2000 initial pretrial
conference and hearing on defendants’ notions to dismss, the
court noted its concern regardi ng whether plaintiffs’ counsel,

t he Movant, could appropriately represent herself, the estate of
t he deceased and nenbers of her famly.® (Apr. 13, 2000 trans.
at 3). The court’s concern grew stronger when defense counsel
indicated that plaintiffs’ counsel could be called as a wtness
at trial. (Apr. 13, 2000 trans. at 9-11). Based on these

concerns, the court permtted counsel for the defendants to file

8 In her notion for recusal, the Mwvant nekes nuch ado

about the court’s use of the termhearing. For the purpose of
this nmenorandum the termhearing refers to both evidentiary
heari ngs and oral argunents. Were relevant and appropriate, the
court wll specify the type of hearing to which it refers.

° See Eagan v. Jackson, 855 F. Supp. 765, 780-82 (E.D.
Pa. 1994) (discussing the court’s duty to inquire into possible
conflicts where a fam |y nenber/| awer represented the estate of
an i nconpetent in circunstances where the | awer had agreed to an
enhancenent of his fee to the detrinment of the estate).
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nmotions to disqualify the Movant as plaintiffs’ counsel and
schedul ed a hearing on this issue. (Apr. 13, 2000 trans. at 19).
Counsel for the defendants filed notions to disqualify. (doc.
nos. 21, 23 & 25). Before the schedul ed hearing, however, the
Movant voluntarily withdrew and Frederick W Klepp, Esq. entered
hi s appearance as plaintiffs’ counsel. (doc. no. 24).
Addi tionally, at the Septenber 24, 2002 hearing on plaintiffs’
notion to set aside judgnent, the Myvant conceded that the
“reasons [for the court’s concerns regarding her representation
of the plaintiffs] were very legitimte.” (Sept. 24, 2002 trans.
at 32-33). Therefore, the court finds that no reasonabl e person
knowi ng all the facts could conclude that Movant was forced off
the case or that the plaintiffs were “forced” to retain
substitute counsel.

Second, the Movant alleges that contrary to the | aw and
evidence in the case, and w thout explanation, the presiding
j udge granted summary judgnent in favor of Bartol ozzi and
dism ssed himfromthe case. This is also incorrect. A review
of the transcript of the March 6, 2001 hearing at which the
presi ding judge ruled on Bartol ozzi’s notion for summary judgnent
makes clear the court’s reason for granting summary judgnent in
favor of Bartol ozzi.

As stated by plaintiffs’ counsel at the hearing, the

plaintiffs voluntarily withdrew all cl ains agai nst Bartol ozzi
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except that of nedical negligence. Under Pennsylvania law, in
order to state a claimfor nedical negligence, a “plaintiff nust
of fer an expert who will testify ‘to a reasonabl e degree of

medi cal certainty, that the acts of the physician deviated from
good and accept abl e nedi cal standards, and that such deviation

was the proxi mate cause of the harmsuffered.’” Eaddy v. Hamaty,

694 A 2d 639, 642 (Pa. Super. 1997) (quoting Mtzelfelt v.

Kanrim 526 A 2d 888, 892 (Pa. 1990)). |If the plaintiff fails to
do so, summary judgnent should be granted in defendant’s favor.
Eaddy, 694 A 2d at 641-43. Prior to trial, defendant Bartol ozzi
moved for summary judgnent alleging that nowhere in the nedical
expert report submtted to the court by plaintiffs did it state
that the conduct of Bartol ozzi deviated from good and accept abl e
medi cal standards.

At the hearing, the court repeatedly requested that
plaintiffs’ counsel identify where in the plaintiffs’ nedical
expert report it stated that Bartol ozzi’s conduct fell below the
appropriate standard of care. The court specifically asked
“IwW here does it say in the expert report that . . . [Dr.

Bartol ozzi] breached the standard of care,” to which plaintiff’s
counsel replied, “[i]t does not.” (Mar. 6, 2001 trans. at 18).
Plaintiffs’ counsel went on to explain to the court plaintiffs’
theory regarding the applicable standard of care owed to the

decedent by Bartolozzi and Bartolozzi's alleged failure to conply
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with that standard. Again, the presiding judge asked where, in

the expert report, it indicated that Bartolozzi’s conduct fel

bel ow t he appropriate standard. Plaintiffs’ counsel admtted that
he could point to nothing in the report that so indicated.

(Mar.6, 2001 trans. at 19-20). Once this concession was nade,
sunmary judgnment in favor of Bartol ozzi was conpelled. Based on
thi s exchange between the presiding judge and plaintiffs’

counsel, the court finds that a reasonabl e person woul d recogni ze
that the presiding judge based his decision to grant Bartol ozzi’s
sunmmary judgnment notion on the plaintiffs’ failure to present
expert testinony that stated to a reasonabl e degree of nedi cal
certainty, that the acts of Bartol ozzi deviated from good and
accept abl e nedi cal standards, and that such deviation was the
proxi mat e cause of the harm suffered.

Additionally, the court notes that, with the exception
of the court’s denial of the plaintiffs’ request that the jury be
given the informed consent/battery instruction proposed by
plaintiffs, none of the court’s other rulings were appealed to
the Third Crcuit. 1In fact, the Third Crcuit affirmed the trial
court’s ruling regarding the inforned consent/battery instruction
given to the jury. Although Mwvant is correct in her assertion
that the court’s other rulings could not have been appeal ed at
the time they were nmade because such an appeal before a final

j udgnent was entered would have constituted an interlocutory
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appeal, once the jury returned its verdict and judgnent was
entered in favor of the defendants, all rulings made during the
litigation could have been appealed to the Third Crcuit.?®®

Third, the Mowvant alleges that soon after Bartol ozzi’s
dism ssal fromthe case, Senator Arlen Specter recomended t hat
the presiding judge be appointed to the Third Crcuit. The court
takes judicial notice that Senator Specter has stated that he did
not recomend that the presiding judge be appointed to the vacant
seat in the Third Circuit.' Thus, the court finds that no
reasonabl e person knowi ng all the circunstances woul d questi on
the presiding judge's inpartiality based on the above
al | egati ons.

Fourth, the Mwvant alleges that the presiding judge
never reviewed the court’s |ack of informed consent/battery
instruction with counsel for the parties and that the instruction
ultimately presented to the court was contrary to Pennsyl vani a

law. One, the transcript of the charge conference clearly shows

10 The court further notes that Movant’s theory that the

al | eged connecti on between Bartol ozzi and Shani n Specter
notivated the court’s rulings fails to explain the notivation
behind the court’s other allegedly biased rulings that were nade
after Bartol ozzi was dism ssed or were otherwi se unrelated to
Bart ol ozzi .

= In a letter to the editor of the Legal Intelligencer

from Senator Specter, Senator Specter wote, “l have done not hing
to pronote Judge Robreno or anyone el se for the open New Jersey
seat on the [Third] Circuit.” Arlen Specter, Specter Disputes

Report of Hi s Support, THE LEGAL | NTELLI GENCER, Nov. 21, 2001, at 2.
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that the judge presented counsel with tentative jury instructions
and gave themthe opportunity to nmake objections thereto. (Mar.
20, 2001 trans. at 124-36). Plaintiffs’ counsel raised his
concerns regarding the |ack of infornmed consent/battery
instruction and requested that the court instruct the jury on

i nformed consent as set forth in plaintiffs’ proposed jury
instructions. (Mar. 20, 2001 trans. at 124). However, after

di scussing his concerns wwth the court, plaintiffs’ counsel

i ndi cated that he was, in fact, satisfied with the court’s
proposed instructions.' (Mar. 20, 2001 trans. at 126). Two,
imedi ately after the jury was charged, the court called a

si debar conference and expressly inquired of counsel whether they
had any objection to the charge as given. (Mar. 21, 2001 trans.
at 29). Plaintiff’s counsel replied, “No, sir.” (Mar. 21, 2001
trans. at 29). Additionally, plaintiffs appeal ed the judgnent of
the trial court to the Third Crcuit Court of Appeals. See 28
Fed. Appx. 148 (3d Gr. 2002). On appeal, the plaintiff
chal I enged the lack of informed consent/battery instruction given
to the jury. See id. The Third Grcuit found that there was no
material difference between the plaintiffs’ proposed jury
instructions and those ultimately given to the jury, that

plaintiffs’ counsel failed to preserve an objection to the jury

12 In fact all disputes regarding the jury charge were

ei ther resolved by agreenent of the parties or decided in favor
of plaintiffs. (Mar. 20, 2001 trans. at 124-36).
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instructions and that the jury instructions given contained no
plain error. 1d. at 150-51.

Fifth, based on a sonewhat bizarre theory, the Myvant
suggests that the Third Grcuit’s affirmance of the trial court’s
ruling on the jury charge (the only issue appealed to the Third
Crcuit) is sonehow al so connected to the presiding judge’s
possi bl e appointnent to the Third Crcuit. |In support of this
all egation the Movant clains that the Third Grcuit judges
“unusual | y” returned to chanbers after oral argunent in this case
and di sm ssed counsel for the parties fromthe courtroom when
they returned. Movant couples this claimw th the announcenent
that, on that same day, President Bush rel eased his nom nations
to the courts of appeals. The gist of this paragraph is,
presumably, to link the Third Crcuit’s ruling to President
Bush’ s rel ease of his nom nees to the court of appeals.

Movant’s allegations are sinply in error. Under Third
Circuit internal operating procedures, there is nothing “unusual”
about the nenbers of the panel neeting after hearing oral
argunent. See |.OP. 4.1. Nor did President Bush include the
name of the presiding judge on his list of nom nees to the
circuit court. The court, therefore, finds that no reasonabl e
person, knowi ng all the circunmstances, could harbor doubts as to
the inpartiality of the presiding judge based on any of the

Movant’s allegations related to the Third Circuit’s affirnmance of

26



the presiding judge's charge to the jury.

Finally, the record shows that during oral argunent on
the plaintiffs’ notion to set aside judgnent, the Myvant
attenpted to portray to the court the difficulty she encountered
in finding a Pennsylvania attorney to represent plaintiffs. The
Movant stated that she had attenpted to retain Senator Specter’s
son, “Steven Specter,” but that he refused to take plaintiff’s
case because he was cl ose and personal friends with Bartol ozzi.
The record al so shows that the presiding judge voluntarily
corrected the Movant when he said, “Shanin Specter.” The
presi ding judge made this statenent based on his know edge that
only one of the senator’s sons, i.e, Shanin Specter, is a nenber
of the bar. No reasonable person, knowing all of the facts,
coul d conclude that, because the presiding judge knew that the
son of Arlen Specter who is a nenber of the bar is Shanin and not
Steven, the presiding judge harbored bias or prejudice towards
the plaintiffs in this case.

For the reasons stated above, the court finds that
under the facts of this case, a reasonabl e person, know ng al
the facts and circunstances, would not harbor doubts as to the
presiding judge's inpartiality. Therefore, the notion for
recusal wll also be denied to the extent it is based on an
appearance of inpartiality or inpropriety under Section 455(a).

C. A Judge’'s Duty where Recusal is | nappropriate.
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One additional point needs to be made in the interest
of wse judicial admnistration. Both Sections 144 and 455
describe a process designed to ensure not only the fact, but also
t he appearance of inpartiality in our courts. Section 144, in
particular, is quite powerful, requiring recusal on the basis of
bare all egations and unadj udi cated facts. Wen used in good
faith, these provisions serve to strengthen the public’s
confidence in the admnistration of justice. Wen msused, or
used for an inproper purpose, they can cause great harm \Wile
the threat of perjury prosecution, the prospect of Rule 11
sanctions or even referral to the State’s Disciplinary Board are
powerful antidotes to m sconduct by counsel (not so for non-
| awyers), in the final analysis, it is the willingness of the
j udge, so accused, to nake tinme in the judicial calendar to work
t hrough the all egations, dispassionately about the facts and
fairly as to the |law, that best protects the systemof justice
fromthe corrosive effects of judge shopping by litigants.
Al t hough, at tines, it nay seem appealing or even wise to yield
to another court, on the prem se that the all egations of
inpartiality are a distraction to the main event, to do so, while
a short termexpedient, will reward the culprit, punish the other
parties to the litigation and encourage the tactic of judge
shopping. It is, thus, “vital to the integrity of the system of

justice that a judge not recuse hinself on unsupported,
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irrational or highly tenuous speculation.” Hi nman v. Rogers, 831
F.2d 937, 939 (10th G r. 1987). For these additional reasons,

recusal is not appropriate in this case.

[11. CONCLUSI ON

For the foregoing reasons, the court concludes that (1)
the facts alleged by the Movant could not |ead a reasonable
person to conclude that a personal bias, either against the
Movant or in favor of the defendants, exists on the part of the
presiding judge, (2) the affidavit/certification in support of
recusal was not tinely filed and (3) under the facts of this
case, a reasonable person, knowng all the facts and
ci rcunst ances, woul d not harbor doubts as to the presiding
judge’s inpartiality. Therefore, the request for recusal under
28 U.S.C. §8 144 and the notion to disqualify under 28 U S.C. §

455 will be deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

ELEANOR M COONEY, AS : ClVIL ACTI ON
EXECUTRI X CF THE ESTATE OF : NO 00-1124
DANI EL T. COONEY, JR , :
DECEASED, et al.

Pl ai ntiffs,

V.

ROBERT E. BOOTH, JR., MD.
et al.,

Def endant s.

ORDER
AND NOW this __ day of My, 2003, upon consi deration
of plaintiffs’ notion for recusal and attached
affidavit/certification (doc. no 123-1), as well as all responses
and replies thereto, it is hereby ORDERED t hat the request for
recusal under 28 U.S.C. 8 144 is DEN ED
It is FURTHER ORDERED t hat the notion for recusal under

28 U.S.C. § 455 (doc. no. 123-1) is DENED

AND I T IS SO ORDERED.

Eduardo C. Robreno, J.



