IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

RCN CORPORATI ON and RCN TELECOM : ClVIL ACTI ON
SERVI CES OF PHI LADELPHI A, I NC., :

Plaintiffs

V.

NEWTOMN TOWNSHI P, BUCKS COUNTY,
COWONWEALTH OF PENNSYLVANI A, :
Def endant s. : No. 02-CV-9361

VEMORANDUM AND ORDER

J. M KELLY, J. MAY , 2003
Presently before the Court is a Motion to Dismss filed by
Def endant Newt own Townshi p, | ocated in Bucks County, Pennsylvania
(the “Townshi p”) requesting dism ssal of clainms under the Cable
Communi cations Policy Act of 1984 (the “Act”), 47 U S.C. 8§ 521 et
seq., filed by Plaintiffs RCN Corporation and RCN Tel ecom
Servi ces of Philadel phia, Inc. (collectively, the “RCN'). RCN, a
cabl e tel evision operator, seeks, inter alia, nodification of the
“Non- Excl usi ve Cabl e Tel evi si on Franchi se Agreenent” (the
“Franchi se Agreenent”) it entered into with the Township, the
franchi sing authority, claimng that its provisions are
commercially inpracticable within the purview of the Act.
Al t hough the Act authorizes nodifications of franchise
agreenents, the Township contends that RCN s proposed
nodi fi cations are beyond the scope of the Act, and clains that
RCN, instead, seeks to term nate the Franchi se Agreenent. The

Townshi p al so asks that this Court should not stay the rel ated



state court proceedings pending in the Court of Conmon Pl eas of
Bucks County, Pennsylvania, as RCN suggests, since neither the
Act nor any binding casel aw supports this request. For the

follow ng reasons, the Township’s Mdtion to Dismss is DEN ED

. BACKGROUND

On Decenber 16, 1998, the Township and RCN entered into the
Franchi se Agreenent that granted RCN a 15-year non-excl usive
franchise right to construct and maintain a cable television
system for the Township. |In August 2001, RCN net with Township
officials and verbally requested nodification of the Franchise
Agreenent. On Cctober 16, 2001, RCN sent the Township a witten
request to nodify the Franchi se Agreenent and included a draft
franchi se agreenment to that effect. (RCNs Conpl. Ex. A) This
draft proposes several nodifications, including the creation of a
regional franchising entity conprised of nultiple towships and a
| arger geographi c scope wherein RCN would install and operate a
cable tel evision system as opposed to the purely |local system
agreed upon in the original Franchise Agreenent. The Township
rejected RCN' s proposed nodifications, and, in turn, served RCN
with a notice of default under the Franchise Agreenent. The
Townshi p al so drew down on RCN s $250,000.00 letter of credit and
made a cl ai magainst a $100, 000. 00 performance bond RCN posted

pursuant to the Franchi se Agreenent terns in reaction to RCN s



perceived default. In a letter to the Township dated Decenber
20, 2001, RCN objected to the notice of default and to the
Township’s allegation that it was in non-conpliance with the
Franchi se Agreenent. (RCN s Conpl. Ex. E.)

On February 28, 2002, the Township’s Board of Supervisors
(the “Board”) held a public hearing to determ ne whet her RCN
breached the Franchi se Agreenent. On that sane day, before the
heari ng convened, RCN hand-delivered a witten request to the
Townshi p seeking the sane nodifications of the Franchise
Agreenent as set forth in RCN s October 16, 2001 proposal, and
restoration of the $250,000.00 letter of credit drawn down by the
Townshi p in Novenber 2001. (RCN's Conpl. Ex. F.) The Board did
not address RCN s nodification request during that hearing. On
March 14, 2002, the Board issued an opinion stating that RCN
commtted anticipatory material breach of the Franchi se Agreenent
and entered judgnent against RCN for $2,192,000.00 in |iquidated
damages. (RCN's Conpl. Ex. G) On April 12, 2002, RCN appeal ed
the Board s decision to the Bucks County Court of Common Pl eas,
where it is currently pending.

Since RCN s February 28, 2002 request for nodification was
not addressed at the earlier hearing, the Board held a public
heari ng addressing that request on August 14, 2002. On August
28, 2002, the Board denied RCN s petition for nodification,

pronpting RCN to file the instant action for declaratory and



injunctive relief pursuant to Section 545 of the Act. Section
545 provides that: “any cabl e operator whose request for
nodi fi cati on under subsection (a) of this section has been denied
by a final decision of a franchising authority may obtain
nmodi fi cation of such franchise requirenents pursuant to the

provi sions of section 555 of this title.” 47 U S. C. 8 545(b)(1).
RCN contends that the requirenents of the Franchi se Agreenent are
comercially inpracticable to performand that the Township's
refusal to nodify its provisions violates Section 545, which
permts nodification of franchise facilities, equipnent, or
services in the event the agreenent provisions becone
comercially inpracticable for the cable operator to conply. See
47 U.S.C. 8§ 545(a)(1). RCN petitions this Court to conduct a
trial de novo, nodify the Franchi se Agreenent’s commercially

i npracticabl e provisions, vacate the $2,192, 000. 00 j udgnent
rendered by the Board, and order the Township to restore RCN s
$250, 000.00 letter of credit. Further, RCN requests an order
staying the Townshi p’s cl ai magai nst the $100, 000. 00 performance
bond and the pending action in the Bucks County Court of Common
Pleas. Inits instant Motion to Dismss, the Townshi p argues
that, pursuant to Federal Rule of Cvil Procedure 12(b)(6),
neither RCN s request for nodification nor petition for a stay is
perm ssi bl e under the Act, and that dismssal of RCNs clainms is

war r ant ed.



1. STANDARD CF REVI EW

Federal Rule of G vil Procedure 12 provides that a party nay
nmove to dismss for failure to state a clai mupon which relief
can be granted. Fed. R Cv. P. 12(b)(6). Wen reviewing a
nmotion to dismss pursuant to Rule 12(b)(6), the Court nust
accept the non-novant’s well-plead avernents of fact as true and
view all inferences in the |light nost favorable to the non-noving

party. Angelastro v. Prudential -Bache Securities, Inc., 764 F.2d

939, 944 (3d CGr. 1985); Society H Il Gvic Assoc. v. Harris, 632

F.2d 1045, 1054 (3d Cr. 1980); Abbdulaziz v. Gty of

Phi | adel phia, No. Gv. A 00-5672, 2001 U S. Dist. LEXIS 16972,

at *4 (E.D. Pa. Qct. 18, 2001). In reviewing a notion to
dism ss, the court nust only consider the facts alleged in the

pl eadi ngs and attachnents thereto. Jordan v. Fox, Rothschild,

OBrien & Frankel, 20 F.3d 1250, 1261 (3d G r. 1994); Douris V.

Schwei ker, No. Gv. A 02-1749, 2002 U. S. Dist. LEXIS 21029, at
*6 (E.D. Pa. Oct. 23, 2002). A notion to dismss is appropriate
only when the novant establishes that he is entitled to judgnent
as a matter of law and there exists “no set of facts in support
of his clains which would entitle himto relief.” Ford v.

Schering- Pl ough Corp., 145 F.3d 601, 604 (3d G r. 1998); Schrob

v. Catterson, 948 F.2d 1402, 1405 (3d Cr. 1991).




[11. DI SCUSSI ON

Recogni zi ng the various regul atory problens created by the
rapi d devel opnent of cable television operations, Congress
enacted the Act to, in part, “establish franchise procedures and
st andards whi ch encourage the growh and devel opnent of cable
systens and whi ch assure that cable systens are responsive to the
needs and interests of the local comunity.” 47 U S . C. 8 521(2).
Franchi se agreenents, drafted in conpliance with the Act, would
be “nodified so as to obtain a realistic and flexible regulatory
framewor k” that recognizes the needs of |ocal governnents and
cabl e operators as well as the needs of the local community they

serve. Tribune-United Cable v. Mntgonery County, 784 F.2d 1227,

1231 (4th Gr. 1986). To that end, Section 545 of the Act
permts cable operators to seek nodification of a franchise
agreenent if it beconmes “comrercially inpracticable” to perform!?
47 U.S.C. § 545(a)(1). |If a request for nodification has been

denied by the final decision of a franchising authority, a cable

! Arequirenent in a franchi se agreenent becones
“commercially inpracticable,” as used in the Act, when it:

is comrercially inpracticable for the operator to
conply with such requirenment as a result of a change in
condi tions which is beyond the control of the operator
and the nonoccurrence of which was a basic assunption
on which the requirenent was based.

47 U.S.C. § 544(f).



operator may petition a United States district court for relief
under the Act. 47 U. S.C. 8 555(a)(1l). The Board issued a final
decision when it denied RCN s request for nodification, and,

thus, this Court is now authorized to review RCN s nodi fication

petition. See Cablevision Systens Corp. v. Town of East Hanpton,

862 F. Supp. 875, 887 (E.D.N.Y. 1994).

A.  Modification Request

The Act provides only for nodifications of franchise
agreenent provisions related to facilities or equipnment, or
services. Section 545 of the Act provides:

During the period a franchise is in effect, the cable
operator may obtain fromthe franchising authority
nodi fications of the requirenents in such franchise-
(A) in the case of any such requirenent for
facilities or equipnent, including public, education,
or governmental access facilities or equipnment, if the
cabl e operator denonstrates that (i) it is commercially
i npracticable for the operator to conply with such
requi renent, and (ii) the proposal by the cable
operator for nodification of such requirenent is
appropriate because of commercial inpracticability; or
(B) in the case of any such requirenent for
services, if the cable operator denonstrates that the
m x, quality, and | evel of services required by the
franchise at the tinme it was granted will be nmaintained
after such nodification.

47 U.S.C. 8§ 545(a)(1) (enphasis added). The Townshi p contends
that RCN s clai mpursuant to Section 545 of the Act fails because
RCN i s not requesting nodifications relating to equi pnent,

services or facilities, which are the only perm ssi bl e grounds



for nodification under the Act. Rather, the Townshi p argues that
RCN is, in effect, proposing to term nate the Franchi se Agreenent
and replace it with an agreenent that seeks to establish a |arger
regi onal franchising authority and expanded territorial limts of
service, which are not authorized by Section 545. RCN, however
argues that its nodification seeking the creation of a regional
authority and greater geographic regions of service directly
pertains to franchise facilities, equipnent, and services, and,
therefore the nodifications are well within the Act’s scope.

Al t hough the Township protests RCN characterization of it’s

nodi fication proposal, on a notion to dismss, we do not assess
the veracity of RCN s factual assertions and, instead, view all
wel | - pl ead avernents of fact in favor of the non-noving party.
Wt hout nore, we cannot conclude, under this Iimted standard of
review, that RCN fails to state a claimfor nodification within

the purview of the Act to warrant dism ssal.

B. Stay Request

The Townshi p next argues that RCN s request for a stay of
the litigation in Bucks County nust fail since it is supported
neither by the Act, or any other binding authority. Concedi ng
that the Act does not expressly provide for this renmedy, RCN

relies on the Fourth Circuit case Tribune-United Cable of

Mont gomery County v. Montgonery County, 784 F.2d 1227 (4th Gr.




1986) to support its request for a stay. Although not binding on

this Court, RCN clains that the court in Mntgonery County

determ ned that any action by a franchising authority to enforce
the penalty provisions of a franchi se agreenent nust be stayed
while a nodification request was still pending. 1d. at 1231.

The Townshi p, however, contends that Montgonery County dealt with

a nodification proposal that fell within the scope of Section
545, and thus, is inapposite to the instant case, which involves
a nodi fication request not authorized by Section 545. Since we
do not conclude that the nodifications RCN requests fall outside
the scope of Section 545, we deny the Townshi p’s request for

di sm ssal on this ground, and conclude that, upon an appropriate
notion to the appropriate court, a stay of the Bucks County

litigation may be pl ausi bl e pursuant to the Mintgonery County

deci si on.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

RCN CORPORATI ON and RCN TELECOM : ClVIL ACTION
SERVI CES OF PH LADELPH A, INC., :

Plaintiffs

V.

NEWITOMN TOMNSHI P, BUCKS COUNTY,
COWONWEALTH OF PENNSYLVANI A, :
Def endant s. : No. 02-CV-9361

ORDER
AND NOW this day of May 2003, in consideration of
the Motion to Dismss filed by Defendant Newtown Township, Bucks
County, Commonweal th of Pennsylvania (the “Township”) (Doc. No.
4) and the Response of Plaintiffs RCN Corporation and RCN Tel ecom

Servi ces of Philadel phia (Doc. No. 6) thereto, it is ORDERED that

the Township’s Motion to Dism ss is DEN ED

BY THE COURT:

JAMES M@ RR KELLY, J.
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