IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JEAN FORD : CIVIL ACTION
V.
SKIPPING STONE, INC. : ' NO. 02-8906
Padova, J. April 8, 2003

Plaintiff Jean Ford has brought suit under Title VII of the
Civil Rights Act of 1964 and the Equal Pay Act of 1963, alleging
that she was subjected to discrimination based upon her gender
while employed with Defendant, Skipping Stone, Inc., an energy
consulting firm. Defendant has filed a motion for partial summary
judgment on Counts One, Three and Six of Plaintiff’s Conplaint.
For the reasons that follow, Defendant’s Mdtion wll be denied in

its entirety.

I . Rel evant Background

Plaintiff Jean Ford was enployed by Defendant as a senior
consul tant/ proj ect manager fromFebruary 25, 2000 to March 7, 2001,
when she was term nated fromthe conpany for the stated reason that
there was inadequate work available for her. Plaintiff asserts
that, while enployed with Defendant, she was paid |less than two
ot her enpl oyees, Matthew Rose and Brian Barrett, who perforned

equal worKk. Plaintiff further asserts that she was sexually



harassed by one of her supervisors, Andy Zetlin. Specifically,
Plaintiff asserts that Mr. Zetlin attempted to hug and kiss her in
an inappropriate manner on two separate occasions, and further
asserts that Mr. Zetlin removed her from a business project soon
after she rejected these advances.

Plaintiff failed to receive a promotion to the Position of
Director of Fulfillmentin the fall of 2000. Instead, the position
went to Dennis Gaushall, a male candidate who was recruited from
outside the company to fill the position. Plaintiff asserts that
she was at least as qualified as Mr. Gaushall for the Director of
Fulfillment Position.

Afterreceiving aright to sue letter from the EEOC, Plaintiff
filed atimely complaint in this matter on November 8, 2001, in the
District of Maryland. The case was subsequently transferred to
this district upon motion of the Plaintiff on December 6, 2002. On
February 21, 2003, Defendant filed a Motion for Partial Summary
Judgment seeking to dismiss Counts One, Three and Six of
Plaintiff’s Conplaint. On March 7, 2003, Plaintiff filed a reply
asking the Court to strike Defendant’s Mdtion for Partial Summary
Judgnent for failure to conply with the Court’s scheduling order,
or, in the alternative, asking the Court to deny the Mdtion on the

merits. On March 31, 2003, Defendant filed a Reply Brief in



further support of its notion for partial sunmmary judgnment.!?

I1. Discussion

A. Count One

Count One of the Conplaint alleges that Defendant subjected
Plaintiff to disparate treatnent on the basis of her gender by
failing to pronote her to the position of Director of Fulfillnent
of the Technology Solutions Goup, and instead hiring a nale
candi date, Dennis Gaushall, for the position. (Conpl. 19 33-39).
The Conplaint alleges that Plaintiff was at |east as qualified as
M. Gaushall for the position. (1d.)

Clains of disparate treatnent under Title VII are analyzed

under the test devel oped in MDonnell Douglas Corp. v. Geen, 411

US 792 (1973).

Briefly summarized, the MDonnell Douglas analysis
proceeds in three stages. First, the plaintiff nust
establish a prima facie case of discrimnation. If the

plaintiff succeeds in establishing a prima facie case,
the burden shifts to the defendant to articul ate sone
| egitimate, nondi scrimnatory reason for the enpl oyee's
rejection. Finally, should the defendant carry this
burden, the plaintiff then nust have an opportunity to
prove by a preponderance of the evidence that the
legitimate reasons offered by the defendant were not its
true reasons, but were a pretext for discrimnation.
Jones v. School Dist. of Philadel phia, 198 F.3d 403, 410 (3d Gr.

! Because this reply brief corrected the deficiencies in
Def endant’ s original notion and rendered Defendant in conpliance
wth the Court’s Scheduling Order, Plaintiff’s Mdtion to Strike
will be dism ssed as noot.



1999) (citing McDonnell Douglas , 411 U.S. at 802). In order to
establish a prima facie case of discrimination in a failure to

promote claim, Plaintiff must show: 1) that she is a member of a

protected class; (2) that she applied and was qualified for a job

for which the employer was seeking applicants; (3) that, despite

her qualifications, she was rejected; and (4) that, after her

rejection, the position remained open and the employer continued to

seek applicants from persons of complainant’s qualifications.

McDonnell Douglas , 411 U.S. at 802.

Defendant asserts that Plaintiff cannot establish a prima
facie case of discrimination, because she has failed to present any
evidence from which a jury could determine that she was qualified
for the position of Director of Fulfillment. The record contains
no written description of the responsibilities and duties of the
Director of Fulfillment position. Itis not clear whether a written
job description was ever created. (Def’s Mem Ex. C at p. 31).
Def endant points to the testinony of Andy Zetlin and Peter Wi gand,
both principals of Defendant. In their depositions, Wigand and
Zetlin assert that the Director of Fulfillment Position required an
i n-dept h under st andi ng of software used in the energy i ndustry, and
particularly of “software devel opnent, integration, [and] coding.”
(Pl"s Mm Ex. 16 at p. 101; Def’s Mem Ex. Cat p. 31). Defendant
asserts that, by her own adm ssion, Plaintiff had no experience in

devel opi ng and progranm ng conputer software. (See Def’s Mem Ex.



B at pp. 96 and 124-25). Defendant also asserts that the Director
of Fulfillment Position required a candidate who could generate new
busi ness. (Def’s Mem Ex. C at p. 31).

Plaintiff asserts that she was qualified for the Director of
Ful fil ment position because she had over twenty years experience in
the power industry. (Pl’s Mem Ex. 2 at § 7). Furt her nore,
Plaintiff asserts that she had already led nmultiple software
i npl ementation projects during her previous enploynent, and
therefore had sufficient experience with software i npl enentationto
qualify her for the position. (Pl’s Mem Ex. 2 at 1Y 7, 8).
Plaintiff asserts that she had significant experience wth
technol ogy used in the energy industry, and had been featured in
several industry trade publications for her work on the Internet.
(Ld.) Finally, Plaintiff asserts that her “network within the
energy industry was extensive and had the full capacity to generate
future business for Skipping Stone.” (1d.) Furthernore, while
Plaintiff admts that she was not a conputer progranmer, there is
nothing in the record, besides the self-serving assertions of M.
Wi gand, which states or inplies that conmputer programm ng skills
were necessary in order to successfully perform the role of
Director of Fulfillment. There are also inconsistencies in the
record which could cause a jury to question the validity of Wi gand
and Zetlin s assertions that Plaintiff was not qualified for the

posi tion. Specifically, while M. Wigand testified that he



discussed Ms. Ford's interest in the D rector of Fulfillnment
position with M. Zetlin before the position was filled and
informed M. Zetlin that he did not think that Plaintiff was
qualified, M. Zetlintestified that he did not |learn of Ms. Ford’s
interest in the position until after the position had al ready been
filled. (Pl’s Mem Ex. 5 at p. 42, Ex. 16 at pp. 116-17). Thus,
a jury could find based upon the evidence in the record that
Plaintiff was qualified for the Director of Fulfillnment position.
Furthernore, the only |l egitimate, non-di scrim natory reason of fered
by Plaintiff for hiring M. Gaushall over Plaintiff is that M.
Gaushall was better qualified than Plaintiff for the position.
G ven the inconsistencies in the record, a reasonable jury could
find that this stated reason was pretextual. Defendant’s Motion
for Summary Judgnent with respect to Count One of Plaintiff’s

Conplaint is therefore denied.

B. Count Six

Count Si x, brought under the Equal Pay Act of 1963, 29 U S.C
8§ 206(d), alleges that Defendant was paid | ess than mal e enpl oyees
at the conpany who were performng equal work. In order to
establish a claim under the Equal Pay Act, Plaintiff bears the
initial burden of establishing that a Defendant pays different

wages to enployees of different genders for work which requires



equal skill, effort and responsibility. Klimiuk v. ESI Lederle,
Inc ., No. 99-CV-3315, 2000 WL 1599251, at *6 (E.D. Pa. Oct. 25,
2000). This inquiry must consider job content, not job titles or

descriptions. Fugitt v. Certainteed Corp , Civ. A. No. 92-5083,

1993 WL 14728, at *3 (E.D. Pa. May 6, 1993)(citation omitted).

This is especially so in a case such as this, where there is

evidence that Defendant’s job titles are “sinply neaningless.”
(Pl"s Mem Ex. 9 at p. 19). Furt hernore, “Equal work is guided

by a ‘determ nation of whether the jobs conpared have a 'common

core' of tasks, i.e., whether a significant portion of the two jobs
is identical.’” Klinmuk, 2000 W. 1599251, at *6 (citing Byrnes v.
Herion, Inc., 764 F. Supp. 1026, 1030 (WD. Pa. 1991)). If the

plaintiff neets this burden, the defendant nust offer a legitimte
reason for the pay disparity. 1d. The burden then shifts back to
the plaintiff to establish that the stated reason is pretextual.
1d. Defendant asserts that Plaintiff cannot establish her initial
burden, because she was the highest paid enployee in the position
of project nmanager, and was paid at a rate equal to that of the
hi ghest pai d senior consultants.

Plaintiff argues that her job responsibilities were equal to
those of two directors at Def endant conpany, Matthew Rose, Director
of Regulatory Consulting, and Brian Barrett, Director of Strategic
Consulting. This is supported by record evidence. (See PI's Mem

Ex. 23). Def endant responds that Plaintiff cannot maintain an



Equal Pay Act claim based upon these two male comparators, because

she has not submitted any evidence which could indicate that either

Mr. Barrett or Mr. Rose earned more money than she did while

working for Defendant. (Def’s Reply Mem at p. 3-4). The record
is not clear in this regard, as Plaintiff has only submtted a
undat ed spreadsheet |isting current salaries of Skipping Stone
enpl oyees. (Pl'’s Mem Ex. 1). Wiile this spreadsheet does indicate
that M. Rose and M. Barrett were earning approxi mtely $120, 000
and $125, 000 per year, respectively, at the tine the docunent was
generated, it is not clear whether they were earning this salary
during the tinme when Plaintiff was working for the conpany, or
whet her their salaries were raised to this level after Plaintiff’s
relationship with Defendant was term nated. However, according to
the testinmony of M. Wigand, M. Rose was hired in March of 2000
at a starting salary of $100,000 per year. (Def’s Reply Mem EX.
H. Plaintiff, by contrast, was hired in February of 2000, at a
starting salary of $85,000 per year. Her salary was raised to
$100, 000 per year at sonme point at |east 90 days subsequent to her
staring date. (PI's Mem Ex. 16 at pp. 64-66). Thus, for a period
of at least two nonths, Plaintiff was earning substantially |ess
than a nmale counterpart whom she all eges was perform ng work of
equal skill, effort and responsibility. Accordingly, Defendant’s
Motion for Summary Judgnent wll be denied with respect to

Plaintiff’s Equal Pay Act claim



C. Count Three

Count Three of Plaintiff’s Conplaint alleges that Plaintiff
was subjected to sexual harassnent during her enploynent wth
Def endant . Plaintiff’s allegations are mainly grounded upon the
behavior of Principal Andrew Zetlin toward Plaintiff during
Plaintiff’s enploynent. Specifically, Plaintiff alleges that, on
two separate occasions, M. Zetlin attenpted to hug and kiss
Plaintiff as they were parting ways at the end of business
nmeet i ngs. On the first occasion, which occurred in COctober of
2000, M. Zetlin and Plaintiff were saying goodbye after a trade
show in Houston, Texas, when M. Zetlin hugged Plaintiff and
“attenpted a kiss.” (Pl’s Mem Ex. 8 at pp 198-99). According to
Plaintiff, had she not noved her cheek, M. Zetlin would have
ki ssed her on the lips. (l1d.) During the second incident, which
occurred in a hotel lobby in Virginia on Novenber 16, 2000, M.
Zetlin again attenpted to hug and kiss Plaintiff, whereupon
Plaintiff backed away from his hug. (ld. at p. 203). Neither M.
Zetlin nor Plaintiff said anything to each other imediately
followng this incident. However, M. Zetlin did |ook shocked.
(ILd.) Besides these two incidents, Plaintiff does not all ege that
M. Zetlin or any other enployee of Defendant engaged in any kind
of inappropriate physical contact with Plaintiff. Plaintiff

further alleges that, prior to the first physical contact between



her and Mr. Zetlin, while she and Mr. Zetlin were driving to a

restaurant in Houston, Mr. Zetlin informed her of his failed

marriage and indicated to her that he saw nothing wrong with extra

marital affairs. (1d. __at197-98). However, Plaintiff concedes that,

while she felt that this conversation was inappropriate, she did

not believe it to be harassing. (PI"s Mem ¢{ 36). Plaintiff does
not all ege that any ot her enpl oyee of Defendant engaged i n behavi or
which Plaintiff felt anounted to sexual harassnent. (Pl’s Mem Ex.
16 at p. 220).

Def endant argues that Plaintiff cannot maintain a cause of
action for sexual harassnent, because she has not alleged
sufficient facts which would allow a jury to find that she was
subject to a hostile work environnment. Hostile work environnent
causes of action “afford[ ] enployees the right to work in an
environnent free from discrimnatory intimdation, ridicule and
insult,” even where such conduct does not have a direct economc

i npact upon the enpl oyee. Meritor Savings Bank v. Vinson, 477 U.S.

57, 65-66 (1986). To establish a hostile work environnent claim
Plaintiff mnust show that she was subjected to intentional
di scrim nation because of her gender; that the discrimnation was
pervasive and regul ar; that the discrimnation would detrinentally
af fect a reasonabl e person of the sanme gender in her position; and

the presence of respondeat superior liability. Kunin v. Sears

Roebuck & Co., 175 F.3d 289, 293 (3d G r. 1999). Defendant argues

10



that Plaintiff has not alleged sufficient facts for a jury to find
t hat the harassnent she was subjected to was pervasi ve and regul ar.
In making this determ nation, the Court nmust consider the totality
of the circunstances, including the frequency of the harassing
conduct, whether it was physically threatening or humliating or a
nmere of fensive utterance, and whether it unreasonably interfered
with an enpl oyee’s work performance. Meritor, 477 U. S. at 67. The
United States Suprenme Court has clearly held that isolated
i nci dents of harassnent, unl ess extrenely serious, do not alter the
conditions of one’'s enploynent and therefore do not create a

hostile work environment. See Faragher v. Cty of Boca Raton, 524

U S. 775, 788 (1998).

However, regardl ess of whether Plaintiff’s subm ssions woul d
support a sexual harassnment claim based upon a hostile work
environnent, Plaintiff’s submssions are clearly sufficient to
support a sexual harassnent claim based upon quid pro quo sexual
har assnent . 2 Specifically, Plaintiff asserts that M. Zetlin
responded to her rejection of his advances by deli berately droppi ng

her froman assignnent, the ACN Energy Project. Plaintiff states

2 Count Three of the Conplaint is sinply titled “Sex
Harassnent,” and does not indicate the specific theory of sexual
harassnment that Plaintiff intended to rely upon. Furthernore,

Par agraph El even of the Conplaint alleges that M. Zetlin “Made

i nappropriate advances toward [Plaintiff], telling her that it
woul d be advant ageous for her career to conply with his
advances.” (Conpl. T 11). Thus, the Court reads the Conplaint as
all eging both quid pro quo and hostile work environnent sexual

har assment .

11



in her deposition that Mr. Zetlin “retaliated by taking ne off the
project,” after she rejected his advances. (Pl’s Mem Ex. 8 at p.
204) . In order to establish a claim of quid pro quo sexua
harassnent, a plaintiff nmust showthat her response to a harasser’s
sexual advances was subsequently used as a basis for a decision
regarding the plaintiff’s terns and conditions of enploynent.

Ferrell v. Harvard Indus., Inc., GCv. A No. 00-2707, 2001 W

1301461, at *8 (E.D. Pa. Cct. 23, 2001) (citing Farrell v. Planters

Li fesavers Co., 206 F.3d 271, 281-82 (3d Cr. 2000)).

I mportantly, “our |aw contains no requirenent that the plaintiff
show that the enployer inplicitly or explicitly threatened
retaliation when making the advance.” Farrell, 206 F.3d at 282.
Rat her, the Court nmay nake a broad inquiry into the surroundi ng
circunstances, including thetimng of therejectioninrelationto
the adverse action and the deneanor of the enployer. 1d. at 283.
In this regard, the analysis is simlar to that wused in a
retaliation claim 1d. Inthis case, Plaintiff has testified that
M. Zetlin was visibly shocked by her rejection of his attenpted
hug. (Pl’s Mem Ex. 8 at p. 204). Furthernore, this incident and
Plaintiff’s renoval fromthe ACN Energy project occurred within two
weeks of one another. (See PI'’s Mem Ex. 8 at p. 202; Ex. 4 at p.
17-18). Thus, based upon the record, a reasonable jury could find

that Plaintiff had established a claim of sexual harassnent.

Def endant’ s Motion for Sunmary Judgnent with respect to Count Three

12



of the Complaint is therefore denied. ~An appropriate order

follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JEAN FORD ) CIVIL ACTION

SKIPPING STONE, INC. : . NO. 02-8906

ORDER
AND NOW this 8th day of April, 2003, upon consideration
of Defendant’s Mdtion for Partial Summary Judgnent (Docket # 9),
Plaintiff’s Qpposition to Defendant’s Mdtion for Partial Summary
Judgnent and Motion to Strike (Docket # s 12 and 13), Defendant’s
Reply Brief in Support of its Partial Mtion for Summary Judgnent
(Docket # 19), and all related subm ssions, it is hereby ordered
as foll ows:
1) Plaintiff’s Motion to Strike Defendant’s Motion for
Partial Summary Judgnent for failing to conply with
this Court’s Scheduling Order is DI SM SSED
2) Defendant’s Mdtion for Partial Summary Judgnent is
DENIED in its entirety.

BY THE COURT:

John R Padova, J.
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