IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

T.W, a mnor, by her : CIVIL ACTI ON
nmot her, E. W, :

Plaintiff,

V.

SCHOOL DI STRI CT OF

PH LADELPHI A, :
Def endant . : No. 02-8862
MEMORANDUM AND ORDER
J. M KELLY, J. APRI L , 2003

Presently before the Court is a Joint Mtion for a Fina
Di sposition filed by Plaintiff T.W, a mnor, by her nother,
E. W, and Defendant School District of Philadel phia (“the
District”). On Novenber 5, 2002, T.W, an el eventh-grade student
enrolled in the District, was transferred from Carver H gh School
of Engi neering and Science (“Carver”), one of the District’s
hi ghly sel ective magnet schools, after T.W violated the
District’s “off school grounds” or *“24/7" disciplinary provision
of the Student Code of Conduct (“the Code”) by engaging in a
physi cal altercation with another Carver student off school
property and off school hours. The “off school grounds”
provision allows the District to discipline students for “conduct
[that] may reasonably be expected to underm ne the proper
di sciplinary authority of the school, the safety of students or
staff, or [cause] disruption within the school.” T.W’'s claim

brought pursuant to 42 U S.C. § 1983 (“Section 1983"), avers that



the District violated her First Arendment freedons when it
transferred her from Carver for alleged threats attributed to her
and challenges the District’s “off school grounds” provision as
bei ng unconstitutionally vague under the Due Process O ause of

t he Fourteen Anendnent, and in violation of Pennsylvania state

I aw.

On February 25, 2003, this Court conducted a hearing on
T.W’s Mtion for a Prelimnary Injunction, in which T.W, her
nmot her and Carver’s principal testified. On February 27, 2003,
we denied T.W’'s Prelimnary Injunction Mtion, concluding that
she was unlikely to prevail on the nerits of her Conplaint and
that returning T.W to Carver would undermne the District’s
interest in protecting its students agai nst school violence.
T.W’s appeal of this decision is currently before the United
States Court of Appeals for the Third Crcuit.

On March 6, 2003, the parties submtted a Joint Mtion for
Final Disposition that requested this Court to either rule on the
Districts Mtion to Dismss filed on Decenber 23, 2002, or,
consi der the February 25, 2003 prelimnary injunction hearing as
a full and final hearing on the nerits of all clains contained in
T.W’s Conpl aint and enter judgnent accordingly. W chose the
|atter option presented to us. The follow ng represents the
Court’s findings of fact and concl usi ons of | aw based upon the

evi dence presented to us at the February 25, 2003 hearing, the



pl eadi ngs and notions proffered by both parties and joint

stipul ation of facts.

.  FINDI NGS OF FACT

1. T.W, a l1l6-year old girl, is an eleventh-grade student in the
District. (Joint Stipulation, p. 2.) T.W attended Carver from
Sept enber 2000 until her expulsion fromthe school in Novenber
2002. (Stipulation, p. 2; Ex. 18.) Carver is a highly selective
magnet hi gh school that bases its adm ssions decisions on the
student’s academ c¢ and behavioral record. (Stipulation, p. 2.)
Carver offers a superior academ c program including a w de range

of advanced pl acenent courses. (Stipulation, Ex. 2.)

2. As aresult of her expulsion, T.W entered her nei ghborhood
hi gh school, Sinon Gratz Hi gh School (“Gratz”), where she
currently remains enrolled. (Tr., pp. 33-34.) Unlike Carver,
Gratz is not a magnet school and does not appear to offer as

chal | enging an academ c curriculum (Tr., p. 39.)

3. The District is a public school district created under

Pennsyl vania state law. (Conpl., p. 2.)

4. On the evening of Saturday, October 26, 2002, T.W and

several of her friends, npbst of whom were Carver students,



attended a “Sweet Sixteen” party held at a | ocal restaurant by
S.H, a fellow Carver student. (Stipulation, p. 12.) T.W and
her friends attended the party fully knowi ng that they were not
invited since neither T.W nor her friends received an invitation
and S.H had expressly told one of T.W's friends not to cone.

(Tr., p. 54.)

5. Upon her arrival, T.W and her friends were told by both S . H
and S.H's nother to | eave the party. (Tr., p. 59.) However,

T.W and her friends did not pronptly |eave. (Tr., p. 60.)

6. As aresult, a physical altercation ensued wherein two
friends who had acconpanied T.W to the party assaulted S.H's
mother. (Tr., pp. 60, 62.) One of the girls involved in the
fight had allegedly harassed S.H the previous year. (Tr., pp.
48-50.) When S.H attenpted to defend her nother, T.W
intervened and engaged in a fight with S H  (Stipulation, p. 3;

Tr., pp. 61-62.)

7. After another student separated T.W from S.H and the fight
ended, T.W proceeded outside the restaurant with her friends who
had acconpani ed her to the party. (Tr., p. 64.) At this tine,
S.H and her nother renmained inside the restaurant. (Tr., p.

64.)



8. Wile outside the restaurant, S.H's father urged T.W and
her friends to leave. (Tr., p. 65.) However, instead of |eaving
the scene, T.W and one of her friends called their respective
mothers to pick themup fromthe restaurant. (Tr., p. 65.)

After the parents arrived, the Philadel phia Police were call ed.

(Stipulation, p. 3.)

9. After the Police arrived, T.W, who was still angry at S. H
wanted to continue the physical altercation and ordered S.H to
cone out of the restaurant. (Tr., p. 67.) S.H did not |eave
the restaurant and no nore fighting between the girls transpired

that night. (Tr., p. 67.)

10. After talking with S.H and her parents as well as T.W and
her friends, the Police issued a report. (Stipulation, pp. 4,
18.) The Police report describes the incident as a “physical
al tercation (kicking, pushing, pulling and punching each ot her),

mnor injury to all (bunps and marks).” (Stipulation, Ex. 8.)

11. T.W and two of her friends that had acconpanied her to the

party signed a protective order requiring themto stay away from

SSH (Tr., p. 69.)

12. On Monday, COctober 28, 2002, S.H's parents reported



Saturday night’'s events to the principal of Carver and notified
her that since they feared for their daughter’s safety, S. H
woul d not attend school that day. (Stipulation, p. 4; Tr., p.
94.) The principal also heard reports about the fight from other
Carver students. (Tr., p. 95.) According to both T.W and the
principal, accounts of Saturday night’'s events were known

t hroughout the school on Monday. (Tr., pp. 31, 95.) The
princi pal asked those students with any knowl edge of the events
taki ng place on Saturday night to provide her wwth a witten,

signed statenment. (Stipulation, p. 4.)

13. The principal subsequently suspended T.W and her friends,
all of whomthe principal determ ned were involved in the

Saturday night fight, for five days. (Stipulation, Ex. 16.)

14. On Friday, Novenber 1, 2002, the principal and a D strict
hearing officer met with T.W, her nother and her sister to

di scuss the matter further. (Stipulation, p. 9.) The principal
provi ded the hearing officer with the witten statenents she had
coll ected from ot her students concerning Saturday night’'s events.
(Stipulation, p. 5.) Portions of the witten statenents were
read to T.W at that hearing, including reports that, after the
party, T.W and her friends had threatened to harm S.H on the

foll owi ng Monday. (Tr., p. 102.)



15. The principal recommended transferring T.W from Carver to
anot her public high school because of her involvenent in the
Saturday night fight wth S.H and “because of the history |I had
wth this gang of girls that was continuously harassing.

[SSH].” (Stipulation, pp. 3, 55; Tr., p. 103.)

16. During the hearing, T.W presented her own version of
Saturday night’s events, and alluded to the fact that she wanted
to continue fighting with S.H on Saturday ni ght so she woul d not
have to fight her at school. (Tr., pp. 101-03.) The hearing
officer followed the principal’s recommendation that T.W shoul d

be assigned to another high school. (Stipulation, p. 5.)

17. The *“off school grounds” disciplinary provision in the Code
was the authority for the hearing officer’s determ nation.

(Stipulation, p. 6.)

18. The *“off school grounds” disciplinary provision states, in
pertinent part, that the Code’s disciplinary rules apply to any
behavi or “off school grounds when the conduct may reasonably be
expected to underm ne the proper disciplinary authority of the
school, the safety of students or staff, or [cause] disruption

within the school.” (Stipulation, Ex. 6, p. 12.)



19. T.W received a copy of the Code in Septenber 2002.

(Stipulation, Ex. 5.)

20. In her Conplaint, T.W alleges that the District’s “off
school grounds” policy, as applied to her, is unconstitutionally
vague, in violation of the Due Process C ause of the Fourteenth
Amendnent. Additionally, T.W contends that since she did not
threaten to injure S.H after Saturday night’s events, the
District violated her rights under the Free Speech C ause of the
First Amendnent by punishing her for speech attributed to her.
T.W also avers that the District |acked authority under

Pennsyl vania state law to discipline T.W for conduct that did

not occur on school grounds.

21. On Decenber 6, 2002, T.W filed a Mdtion for Prelimnary

I njunction and requested that this Court order the District to
readmt T.W to Carver immedi ately, and allow her to continue her
studies there pending a final determ nation by this Court of her
underlying Conplaint. On February 25, 2003, this Court held a
hearing to address T.W’s notion for injunctive relief. On
February 27, 2003, we denied T.W’s notion. T.W appeal ed that

decision to the Third Circuit.

22. On March 6, 2003, the parties submtted a Joint Mdtion for



Final Disposition in which the parties requested that the Court
proceed to final dispositionof T.W’s suit by either ruling on the
District’s Mtion to Dismss filed on Decenber 23, 2002, or
treating the February 25, 2003 hearing as a full and final hearing
on the nerits of T.W’'s Conplaint and entering judgnent

accordi ngly.

[1. CONCLUSI ONS OF LAW

A.  Void for Vagueness Chal |l enge

1. T.W brings her Fourteenth Amendnent vagueness cl ai m pursuant
to Section 1983,! a statute enacted to vindicate federally
protected rights. To set forth a cognizable Section 1983 acti on,
a plaintiff nust denonstrate that: (1) an individual acting under
color of state law (2) deprived the plaintiff of a right

protected by the United States Constitution or federal |aw.  West

! Section 1983 provides, in pertinent part:

Every person who, under col or of any statue, ordinance,
regul ati on, custom or usage, of any State or Territory
or the District of Colunbia, subjects, or causes to be
subj ected, any citizen of the United States or other
person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immnities
secured by the Constitution and | aws, shall be |iable
to the party injured in an action at law, suit in
equity, or other proper proceeding for redress.

42 U.S.C. § 1983.



v. Atkins, 487 U S. 42, 48 (1988); N cini v. Mrra, 212 F.3d 798,

806 (3d Gir. 2000).

2. The District argues that T.W cannot set forth her due
process claimpursuant to Section 1983 since the right to attend
a specific public school is not protected by the Constitution or
federal law. The District is correct insonmuch as the United
States Constitution does not provide a fundanental right to
public education, let alone the right to attend a specific public

school. See Goss v. Lopez, 419 U S. 565, 573 (1975); San Antonio

| ndependent School Dist. v. Rodriguez, 411 U. S. 1, 35 (1973).

3. Although the right to a public education is provided under
Pennsyl vania state law,? we find no case | aw supporting the
proposition that Pennsylvania | aw al so affords students the right

to attend a specific public school. See, e.qg., Everett v.

Mar case, 426 F. Supp. 397, 400 (E.D. Pa. 1977) (“There is no
i nherent right of the pupil to attend the school of his or her
choice, or the choice of the parents, within the schoo

district.”).® Since T.W adnmits that she does not have a

2 See 24 Pa. Cons. Stat. 8 13-1301; see also O Leary v.
W secup, 364 A 2d 770, 773 (Pa. Commw. Ct. 1976)

3 T.W contends that the doctrine of issue preclusion bars
the District fromarguing that she has no property interest
sufficient to support her due process claim T.W reasons that
since the Everett Court already determ ned that a property

10



fundanental right to remain at Carver, the issue of whether
T.W’s substantive due process rights under the Fourteenth
Amendnent were violated is not before this Court and, therefore,

will not be addressed.

4. The District also argues that any challenge to the procedural
due process afforded T.W in connection with her transfer is
simlarly unfounded. Federal |aw provides that public school
students are entitled to mninmal procedural protections of the
Due Process C ause of the Fourteenth Amendnent. See Goss, 419
U S at 572-73 (requiring procedural due process protections for
students expelled frompublic school); Everett, 426 F. Supp. at

400 (stating that disciplinary transfers trigger due process

interest is inplicated when a student is transferred from one
public high school to another, the District cannot litigate this
i ssue before another federal court.

| ssue preclusion is appropriate provided that: (1) the issue
sought to be precluded is identical to that involved in the prior
l[itigation; (2) the issue was fully litigated; (3) a final and
valid judgnment was reached on the issue; and (4) the
determ nation was essential to the prior judgnent. Delaware
River Port Authority v. Fraternal Oder of Police, 290 F.3d 567,
572 (3d CGr. 2002). Although the District was the defendant in
the Everett case and had an opportunity to litigate the issues in
Everett fully, we do not construe the issues discussed in Everett
as identical to those in the instant case. The Everett Court
concluded that a property interest is inplicated when a student
is transferred fromone public school to another, thus affording
the student with procedural due process protections, such as a
heari ng and opportunity to appeal. Everett, 426 F. Supp. at 401.
Since the District does not dispute that T.W is afforded
procedural due process protection pursuant to Everett, issue
preclusion is not proper in the instant case.

11



protections). Since Pennsylvania |aw creates a right to a public
education, a property interest arises that entitles a student to
procedural due process protection. See Goss, 419 U S. at 572-74;
Everett, 426 F. Supp. at 400 (stating that disciplinary transfers
create a property interest sufficient to warrant due process

protections); see also Hammobck v. Keys, 93 F. Supp. 2d 1222, 1227

(S.D. Ala. 2000) (asserting that since Al abama creates a right to
a public education, a property interest arises for procedural due
process purposes). Thus, T.W’'s transfer from Carver is subject
to procedural due process protections, including the right to a
hearing before a fair and inpartial hearing officer and an
opportunity to appeal the disciplinary decision. Everett, 426 F

Supp. at 401-03.

5. However, T.W does not present a purely procedural due
process claim as she does not challenge the sufficiency of her
hearing or the adequacy of the procedural protections provided to

T.W before the District transferred her from Carver.* Rather,

4 Testinony presented by T.W at the February 25, 2003
heari ng addressed whether T.W’'s nother knew that the conference
held with the hearing officer and Carver principal was a due
process hearing and if, at that hearing, T.W was afforded an
opportunity to review the witten statenments from Carver students
collected by the principal. Although this testinony appears to
guestion the procedural due process protections the District
provided, T.W’s Conplaint does not aver any such claim and,
therefore, we do not address any pure procedural due process
argunent inplied in testinony.

12



T.W argues that the District’s “off school grounds” disciplinary
policy is so broad it fails to provide fair notice as to what it
prohi bits. Thus, we understand T.W’'s Conplaint as setting forth
a procedural due process violation under the void for vagueness
doctrine, and not any pure procedural or substantive due process

claimas the District suggests.

6. The void for vagueness doctrine under the Fourteenth
Amendnent Due Process O ause arose in the context of chall enges

to the clarity of crimnal statutes. See Kolender v. Lawson, 461

U.S. 352, 357 (1983); Coover v. Saucon Valley School Dist., 955

F. Supp. 392, 401 (3d Gr. 1997). A penal statute is
unconstitutionally vague if it: (1) fails to adequately define a
crimnal offense “wth sufficient definiteness that ordinary
peopl e can understand what conduct is prohibited,” and (2) is not
of sufficient clarity to prevent arbitrary and discrimnatory
enforcenent. Kolender, 461 U S. at 357. By failing to
articulate the proscribed conduct fully, unconstitutionally vague
| aws of fend notions of fair warning, a fundanental aspect of due

process protection. City of Chicago v. Mrales, 527 U S. 41, 56

(1999): Grayned v. Gty of Rockford, 408 U.S. 104, 108-09 (1972);

San Filippo v. Bongiovanni, 961 F.2d 1125, 1135 (3d G r. 1992).

The United States Suprene Court expl ained that:

Vague | aws offend several inportant val ues. First,
because we assune that man is free to steer between

13



| awf ul and unl awful conduct, we insist that |aws give

t he person of ordinary intelligence a reasonable
opportunity to know what is prohibited, so that he may
act accordingly. Vague |laws nmay trap the innocent by
not providing fair warning. Second, if arbitrary and
di scrimnatory enforcenent is to be prevented, |aws
must provide explicit standards for those who apply
them A vague |aw i nperm ssibly del egates basic policy
matters to policenen, judges, and juries for resolution
on an ad hoc and subjective basis, with the attendant
dangers of arbitrary and discrimnatory application.

G ayned, 408 U.S. at 108-09.
7. Since the sane fairness concerns arise in the course of civil

litigation, the void for vagueness doctrine also applies to civil

cases. See generally A.B. Small Co. v. Anerican Sugar Refining

Co., 267 U. S. 233 (1925); San Filippo, 961 F.2d 1125. However,

since penalties are not as severe in the civil context, a |esser
degree of specificity in the construction of civil codes and

regul ations is permssible. See Village of Hoffrman Estates v.

Fl i pside, 455 U. S. 489, 498-99 (1982); Coover, 955 F. Supp. at
401.

8. G ven the unique concerns confronting school adm nistrators
and the greater flexibility afforded to the state to regul ate the
conduct of children, school disciplinary regulations are not
required to be drafted as narrowly or with the sane precision as

crimnal statutes. See Bethel School D st. No. 403 v. Fraser,

478 U. S. 675, 686 (1986); Alex v. Allen, 409 F. Supp. 379, 384

(WD. Pa. 1976). Thus, a school regulation is not
14



unconstitutionally vague provided an individual of ordinary
intelligence would be on notice that certain behavior could put
themat risk for disciplinary action, and would not have to guess

at the regulation’s neaning and application. See G ayned, 408

U S at 104.

9. Although students are not stripped of due process protections
once they enter a public school, our review of Carver’s
disciplinary regulations is guided by the observation that

“mai ntai ning security and order in the schools requires a certain
degree of flexibility in school disciplinary procedures....” New

Jersey v. T.L.O, 469 U S. 325, 340 (1985). Gven a federa

court’s limted role in school disciplinary matters, and our

refusal to “set aside decisions of school adm nistrators which
the court may view as | acking a basis in wi sdom or conpassion,”
we are reluctant to second-guess a school official’s decisions.

Wod v. Strickland, 420 U S. 308, 326 (1975); see also T.L.Q,

469 U. S. at 342-43 n.9; Fuller v. Decatur Public School Bd. of

Educ., 78 F. Supp. 2d 812, 821 (C.D. Ill. 2000).

10. “[V]agueness chal lenges to statutes which do not involve
First Amendnent freedons nust be examined in the light of the

facts of the case at hand.” United States v. Muzurie, 419 U. S

544, 550 (1975). Since T.W does not contend that the “off

15



school grounds” provision violates her First Amendnent rights,
but, rather, alleges only that the provision, as applied to her,
i's unconstitutionally vague, we consider only: (1) whether the
“of f school grounds” provision was sufficiently clear to provide
T.W wth adequate warning that her involvenent in Saturday
night’s events could result in disciplinary action, and (2)

whet her the provision failed to set out adequate standards for

preventing arbitrary and discrimnatory enforcenent.

11. To succeed on an “as applied” vagueness chal l enge, a
plaintiff is required to denonstrate that the statute or
regul ation at issue is inpermssibly vague in all of its

applications. Hoffnman Estates, 455 U. S. at 497. A vagueness

claimis defeated if the court determnes that the plaintiff
engaged in conduct clearly proscribed by the regulation. 1d. at

495.

12. Considering the constitutional standards of specificity
requi red for public school regul ations, and the Court’s
reluctance to interfere wwth matters best reserved for school
adm ni strators, we conclude that the District’s “off school
grounds” disciplinary provision, as applied to T.W, is not

unconstitutionally vague.

16



13. The *“off school grounds” provision disciplines Carver
students for conduct off school grounds that “may reasonably be
expected to underm ne the proper disciplinary authority of the
school, the safety of students or staff, or [cause] disruption

within the school .”

14. However, T.W clains that, since her fight with S H
occurred off school grounds, a reasonable person in her position
woul d not have understood that engaging in a physical
altercation off school grounds with a fellow Carver student
woul d constitute a violation of the District’s disciplinary
Code. W disagree. T.W greatly mnimzes both the severity of
the fight between the girls and Carver’s interest in the
Saturday night altercation, which could have continued in
school. Although neither TW nor SSH were injured as a result
of the fight and no crimnal charges were brought agai nst either
party, this altercation, which started when two students
attacked an adult, was serious enough that the Police were
called. W do not characterize this altercation as a nere
scuffle. Considering the history of aninosity between S.H and
T.W’s friends and the fact that they were clearly not invited,
we believe T.W and her friends attended this party fully
know ng that sone kind of confrontation or argunent would |ikely

occur.

17



15. Moreover, we do not agree, as T.W suggests, that the only
connection between Saturday night’s fight and Carver was that it
I nvol ved Carver students. The altercation occurred at an event
hosted by a Carver student and was w tnessed by other Carver
students. Accordingly, by Mnday, the school was inundated wth
accounts of the fight, pronpting the principal to elicit reports
fromstudents of what happened. WMbreover, this fight could have
continued at school, as T.W threatened.® (See Tr., p. 102.)
Considering the increase in school violence, the need for school
adm nistrators to prevent this kind of activity by taking
appropriate disciplinary action is a paranount concern. Thus,
we are not persuaded by T.W'’s suggestion that the physical
altercation was not connected to the District and woul d not
trigger the District’s concern for the safety of its students

and pronpt themto act accordingly.

16. dearly, had T.W engaged in a physical altercation with
anot her student or nmade threats of violence on school property,

she would be in clear violation of the Code.® Even though the

> Although T.W denies this characterization and we do not
have the hearing transcript to validate the principal’s
statenments, we find the principal’s testinony presented at the
hearing credible and find that during the due process hearing,
T.W expl ained that she wanted to continue fighting on Saturday
night to prevent fighting S.H at school.

® Rule 10 of the Code prohibits harassnent of any student,
staff menber, or school visitor, and lists exanples of proscribed

18



physical altercation did not carry over into school, it is clear
that T.W’s actions on Saturday and her threat of continuing
violence after the altercation may have reasonably been expected
to undermne the disciplinary authority of school officials and
jeopardi zed the safety of S .H, as well as other Carver

st udents.

17. Moreover, the events of Saturday night, which were

Wi t nessed by Carver students and “all over school” by Monday,
caused di sruption throughout the school, pronpting the principal
to solicit witten statenents fromall students who had

know edge of the event. Thus, we conclude that the “off school
grounds” disciplinary provision, as applied to T. W,
sufficiently warned her that engaging in a physical altercation
at an event hosted by a Carver student to which she was not
invited, with a fellow Carver student, and threatening to
continue the fight at school could invite disciplinary action

under the Code.

18. Additionally, we conclude that the Code provi des adequate

behavior. (Stipulation, Ex. 6, p. 16.) The Code al so expl ai ns
that fighting, as defined in the Code’s glossary, is subject to
di sciplinary action. (Stipulation, Ex. 6, p. 12.) The Code

di vides offenses into two “levels” of conduct and specifies the
di sciplinary action warranted for each. T.W does not dispute

the specificity wth which these terns are defi ned.

19



standards to prevent arbitrary and discrimnatory enforcenent.
Al t hough the decision to take disciplinary action is ultimtely
one within the discretion of school adm nistrators, the Code
provi des sufficient guidelines and procedures to ensure fair and
nondi scri m natory enforcenent by school adm nistrators. The
Code fully defines the types of behavior that violate

di sci plinary provisions, which T.W does not appear to dispute.
Mor eover, the Code provides sufficient procedures to ensure fair
treatnment of students facing disciplinary action by affording
the student “a conference between the teacher and/or principal
or designee and the student, followed by notification to the
parent(s) or guardian,” and a right to appeal the final

di sciplinary decision. (Stipulation, Ex. 3, p. 10.)
Additionally, the Code includes a set of mtigating factors that
school adm nistrators mnmust consider prior to disciplinary

action.”’

19. Thus, we find that the “off school grounds” provision
conveys a sufficiently definite warning to notify T.W

adequately that her behavior on Saturday night could result in

” The Code mandates that staff nenbers nust consi der
mtigating factors including, but not limted to: “age, health
maturity, and academ c placenent of a student; prior conduct;

attitude of student; cooperation of parent/guardian; wllingness
to make restitution; seriousness of offense; wllingness of
student to enroll in a student assistance program’”

(Stipulation, Ex. 6, p. 11.)
20



di sci plinary action under the Code, and, therefore, deny T.W's

voi d for vagueness claim

B. First Anmendnent d ain?

20. T.W avers that, by relying on the statenent accusing “‘the
girls’ of making a threat, during the Saturday night incident,
that the matter would be followed up ‘on Mnday,’” the District
vi ol ates her First Amendnent rights by punishing her for threats

attributed to her.® (Compl., ¥ 32.)

21. T.W contends that if the District does not claimthat she
made this threat and that this threat was not a basis for her
puni shment, her “First Amendnment claimw || never cone into
play.” (T.W Resp. to District’s Mdt. to Dismiss, p. 13.) The
principal and hearing officer were supplied with witten
statenments that purported to hear T.W’s friends naking such a

threat. Although no evidence was offered to expl ain what

8 T.W did not address her First Anendnent claimin her
Motion for Prelimnary Injunction, or at the February 25, 2003
heari ng. Consequently, our review of her First Anendnent claim
focuses only on the few statenents in her Conplaint and her
Response to the District’s Mdtion to Dism ss.

® The Joint Stipulation submtted to this Court includes
witten statements fromS. H s father and Carver students that
w tnessed the fight that nmake reference to threats of conti nued
vi ol ence made by “the girls.” Although T.W fails to identify
whi ch of the statenents support her First Amendnent claim we
consider all of the statenents included in the Joint Stipulation
i n assessing her claim

21



factors supported the hearing officer’s decision, the principal
testified that her recommendation to transfer T.W was based on
T.W’s involvenent in the altercation and the history that the
principal had “with this gang of girls that was continuously
harassing...[S.H.” (Tr., p. 103.) At the injunction hearing,
T.W did not ask the principal if she or the hearing officer
relied on the witten statenents in fornulating their decision
or otherwi se offer evidence that would lead this Court to
suspect that T.W was punished for these statenents. Since we
are not presented with evidence sufficient to conclude that the
all eged statenents attributed to T.W forned a basis for her
transfer, T.W fails to plead a cogni zable First Anendnent

claim

22. Moreover, we observe that although T.W is prevented from
attendi ng Carver, a nore desirable school, she renmains at a non-
di sci plinary academ c school. Thus, we do not consider T.Ws
transfer so nmuch as a form of punishnent, but, rather, as a
remedi al neasure taken to ensure the continuing safety of Carver

st udents.

23. Notwithstanding this determ nation, we nevert hel ess
conclude that the comments attributed to T.W do not inplicate

First Amendnent concerns since true threatening speech does not
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fall within the anbit of First Anendnent protection. The First
Amendnent protects the freedom of speech by preventing
“governnent from proscribing speech . . . because of disapproval

of the ideas expressed.” RAV. v. Gty of St. Paul, 505 U. S

377, 382 (1992).

24. Although free speech is a passionately guarded interest, it
Is clear that freedom of speech “is not absolute at all tines

and under all circunstances.” Chaplinsky v. New Hanpshire, 315

U S. 568, 571 (1942). See, e.q., Perry Education Assoc. V.

Perry Local Educators’ Assoc., 460 U S. 37, 44 (1983). Thus,

certain categories of speech, such as obscenity, fighting words
and defamation, are not within First Anendnent protection.

R A V., 505 US at 383

25. First recognized by the Suprene Court in Watts v. United

States, threats of violence that constitute “true threats” are
of such slight social value that First Amendnent protection is

not warranted. 394 U. S. 705, 708 (1969); United States v.

Kosma, 951 F.2d 549, 553-55 (3d Gr. 1991). Al though “true
threats” were initially addressed in the context of a crimnal
case, consideration of what constitutes a “true threat”

simlarly applies in the civil context. See generally Doe v.

Pul aski County Special School District, 306 F.3d 616 (8th Gr.
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2002); Coover, 955 F. Supp. at 401; Lovell v. Poway Unified

School Dist., 90 F.3d 367 (9th CGr. 1996).

26. The Third Crcuit has not yet addressed the First Anmendnent
protection afforded to “true threats” in the civil context or
provided a definition of such a threat. However, other circuits
have identified “true threats” under an objective test that
focuses on whether “a reasonable person would interpret the
purported threat as a serious expression of an intent to cause a

present or future harm” Doe, 306 F.3d at 622; see also United

States v. Fulner, 108 F.3d 1486, 1490-91 (1st Cr. 1997); United

States v. Malik, 16 F. 3d 45, 49 (2d Cr. 1994); United States v.

DeAndi no, 958 F.2d 146, 148 (6th Cr. 1992); United States v.

Schnei der, 910 F.2d 1569, 1570 (7th G r. 1990). Although the
Circuits are split as to whether this objective standard vi ews
the nature of the alleged threat fromthe perspective of a
reasonabl e reci pient or a reasonabl e speaker, we would reach the
same result, in the instant case, under either standard.

Conpare Doe, 306 F.3d at 624 (focusing on whether a reasonabl e

reci pi ent woul d have deened the statenent a true threat) and

United States v. Maisonet, 484 F.2d 1356, 1358 (4th CGr. 1973)

(sanme), with United States v. Oozco-Santillan, 903 F. 2d 1262,

1265 (9th CGr. 1990) (viewing alleged threat fromthe speaker’s

viewpoint) and United States v. Welch, 745 F.2d 614, 620 (10th
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Cir. 1984) (sane).

27. Considering factors such as the context in which the

all eged threats were nmade, the actions of the speaker and the
reactions of the listeners, we conclude that T.W’s coments
fall well beyond the anbit of First Amendnent protection. The
all eged threat that “the matter would be foll owed up ‘on
Monday,’” taken in the context of Saturday night’s events and
the effect it had on Carver students and S.H., particularly, is,

therefore, a “true threat.” Unlike J.S. v. Bethl ehem Area

School Dist., a case T.W relies exclusively upon, we cannot

characterize T.W'’s statenents as a “m sgui ded attenpt at hunor
or parody.” 807 A 2d 847, 859 (Pa. 2002). Thus, we concl ude
that it was reasonable for school officials to consider her
statenents as a “serious expression of intent to inflict harm”
and take i medi ate action to respond to the perceived threat.

We conclude that T.W fails to present a cogni zabl e First
Amendnent cl ai mand, accordingly, enter judgnent in favor of the

District.

C. Pennsylvania State Law C ai ns

28. In addition to her federal clains, T.W al so contends that
the “of f school grounds” disciplinary provision is in excess of
the District’s statutory power created pursuant to Pennsylvani a

state law, and requests this Court to hear these cl ai ns under
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the doctrine of supplenental jurisdiction. See 28 U S.C 8§
1367. Since we have ruled that T.W'’'s federal clains are no
| onger viable, we decline to exercise supplenental jurisdiction

over her Pennsylvania state | aw cl ai ns.

29. “Supplenental jurisdiction is designed to permt the
parties to resolve, in one judicial proceeding, all clains
arising out of a common nucl eus of operative fact, w thout
regard to their federal or state character. The purpose of
suppl enmental jurisdiction is to pronote conveni ence and

efficient judicial adm nistration.” Millen v. Thonpson, 155 F.

Supp. 2d 448, 454 (WD. Pa. 2001).

30. Although there is no bright-line rule for determ ning

whet her a federal district court should exercise suppl enental
jurisdiction for the remaining state | aw cl ai nrs when the federal
| aw cl ai s have been deni ed, we exam ne factors such as
“judicial econony, convenience, fairness, and comty.” |d. at
454. Based on these considerations, and since T.W's federal

| aw cl ai ns have been deni ed, we believe that the Pennsyl vania
state courts, who have not yet assessed the viability of the
new y enacted “of f school grounds” disciplinary policy, would be
the best forumfor T.W's state law clainms. Therefore, T.W’s
state law clains will also be denied, but w thout prejudice to

her right to refile themin state court.
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Accordingly, the Court will enter judgnent in favor of the

District and against T.W

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

T.W, a mnor, by her : ClVIL ACTI ON
not her, E. W, :
Plaintiff,

V.

SCHOOL DI STRI CT OF
PHI LADELPHI A, :
Def endant . : No. 02-8862

ORDER
AND NOW this day of April 2003, in consideration of
the Joint Motion for Final Disposition filed by Plaintiff T.W, a
mnor, by her nother, E W, and Defendant School District of
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Phi | adel phia (“the District”) (Doc. No. 15), requesting this Court
to provide a final judgnent based on the parties pleadings (Doc.
Nos. 1-2, 6-7, 9-11), joint stipulation of facts (Doc. No. 12) and
testinony presented at a February 25 prelimnary injunction
hearing, it is ORDERED that judgnment is ENTERED in favor of the
District and against T.W All outstanding notions, including the

District’s Motion to Dism ss, are DI SM SSED AS MOOT.

BY THE COURT:

JAMES MG RR KELLY, J.



