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Plaintiff Dante Mtchell was injured in an autonobile
accident that occurred while he was riding as a passenger in a
Ryder rental truck. The Ryder truck was covered by an autonobile
i nsurance policy issued by defendant Provi dence Washi ngton
I nsurance Conpani es (“Providence Washington”). Mtchell seeks
underinsured notorist (UM benefits under this policy.
Provi dence Washi ngton has brought this declaratory judgnent
action seeking a declaration by the court that Mtchell is
ineligible for UM benefits under the circunstances of this case.

In order to answer Providence Washi ngton’s request for
declaratory judgnent, the court nust exam ne the terns and the
rel ati onships to each other of three separate insurance policies:
one, the Providence Washi ngton policy that covered the Ryder

truck; two, the policy covering the vehicle driven by the



tortfeasor who all egedly caused the accident; and, three, the
policy issued to Mtchell’s nother under which Mtchell was
covered as a resident relative. Before the court are the
parties’ notions for summary judgnent. New Jersey |aw applies in
this case. For the reasons that follow, the court will declare
that Mtchell is not eligible for U M benefits under the

Provi dence Washi ngton policy.

. UNCONTESTED FACTS

On May 3, 1999 Dante Mtchell was injured in Ham | ton
Townshi p, New Jersey when the Ryder Truck in which he was a
passenger was struck by a vehicle operated by Shaun Hi bbs. At
the time of the accident, Hibbs, the alleged tortfeasor, was
insured under a policy with liability limts of $100, 000 per
person and $300, 000 per accident [hereinafter “Col onial Penn
policy”].?

Mtchell also sought U M benefits under an insurance
policy issued by Prudential General |nsurance Conpany of New
Jersey [hereinafter “Prudential policy’”] to his nother, Gai
Rhodes. The Prudential policy covers Mtchell as a resident

relative, and provides U M coverage of $15,000 per person and

L' Al though the policy covers Hibbs, it is held by Cynthia
Romano, the owner of the car that Hi bbs was driving at the tine
of the accident. Mtchell seeks recovery for his injuries from
bot h Romano and Hibbs in a thus far unresolved case in the New
Jersey Superior Court.



$30, 000 per accident. Prudential refused to pay any U M benefits
to Mtchell, however, because, according to Prudential, the

Col onial Penn policy that insures the tortfeasor has liability
policy limts greater than the U Mpolicy limts? of the
Prudential policy, and, therefore, the tortfeasor is not an
underinsured notorist with respect to Mtchell.

In aclaimgiving rise to the present action, Mtchel
seeks U M benefits under the Provi dence Washi ngton policy that
covered the Ryder truck in which he was a passenger at the tine
of the accident. The Providence WAashi ngton policy contains a New
Jersey endorsenent of uninsured and underinsured notori st
coverage [hereinafter “Endorsenent”], and has policy limts of $1
mllion per accident. Mtchell contends that, since the
tortfeasor’s liability policy limts are less the UMIimts of
t he Provi dence Washington policy, the tortfeasor is an

underinsured notorist, and that, therefore, Providence Washi ngton

ZUMinsurance is a formof liability coverage that insures
against a particular kind of risk, i.e., the risk that the
pur chaser of an insurance policy will be injured in an accident
wth a party who does not have adequate insurance. As such, U M
coverage differs fromthe liability coverage that an insured
purchases to protect hinself in the event that he is the
tortfeasor in a particular accident, and thus liable for
another’s injuries. In this case, it is necessary to conpare the
anount of U M coverage that was purchased for the injured
plaintiff in this case to the anount of coverage that the
tortfeasor purchased. For purposes of clarity and this opinion,

the court will refer to the UMIimts of the injured party’s
policy as “UMpolicy limts” or “UMIimts” and to the general
liability limts of the tortfeasor’s policy as “liability policy
[imts” or “liability limts.”



is obligated to pay Mtchell U M benefits.

Provi dence Washi ngton counters that, under the step
down provision in the policy, because Mtchell is insured as a
famly menber under his nother’s policy, any determ nation of
whet her he was injured by an underinsured notorist and is
therefore eligible for UM benefits, hinges on a conparison of
the Prudential UMpolicy limts with the tortfeasor’s liability
policy limts. According to this argunent, the UMIimts of the
Provi dence Washington policy are irrelevant to this anal ysis.
Therefore, |ike Prudential, Providence Washi ngton contends that,
since the liability limts under the alleged tortfeasor’s policy
are greater than the UMIimts under the resident relative
policy, the tortfeasor is not an underinsured notorist, and
refuses to pay Mtchell U M benefits.

Mtchell filed a Petition to Appoint an Arbitrator in
the Court of Common Pl eas of Phil adel phia County. Providence
Washi ngton renoved to this court, and filed a counterclaim
seeking a declaratory judgnent that Mtchell is not entitled to

U M coverage under its policy.? The exact issue before the

®1nits counterclaimfor declaratory judgnent, Providence
Washi ngt on sought that the court (1) dismss Mtchell’s petition
to appoint an arbitrator on grounds that the existence of
coverage disputes rendered the case inproper for arbitration, (2)

declare that Mtchell is |limted in U Mbenefits to those
benefits provided in the Prudential policy under which he is
considered a famly nmenber, (3) declare that Mtchell is not

entitled to any U M benefits from Provi dence Washi ngton, (4) stay
any clainms or demands for U Marbitration. Al though this dispute
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court is whether Mtchell may collect U M coverage under the
Provi dence Washi ngton policy that insured the Ryder truck in
whi ch he was a passenger, notwithstanding that the UMIlimts
under the policy that insures himas a resident relative are | ess

than the liability limts of the tortfeasor’s policy.

1. DI SCUSSI ON

A. U M Coverage in New Jersey*

originally centered around Mtchell’s attenpts to obtain an
arbitration, at the summary judgnent phase, the dispositive issue
that has energed is whether Mtchell is eligible for UM benefits
at all. As the parties concede, this particular issue is a
coverage dispute that is both ripe and properly consigned to
resol ution by the court.

* Because this is a diversity case, the court nust look to
the conflict of laws rules of Pennsylvania, the forumstate, to
determ ne applicable substantive |law. Kirschbaumyv. WRGSB
Assocs., 243 F.3d 145, 150 (3d G r. 2001). Under Pennsylvani a
| aw, the court nmust first ask whether the parties have chosen the
relevant law, either explicitly or inplicitly. Assicurazion
Cenerali, S.P.A v. Cover, 195 F. 3d 161, 164 (3d Cr. 1999)
(citing Smith v. Commobnwealth Nat’'l Bank, 557 A 2d 775, 777 (Pa.
Super. 1989) and Restatenent (Second) Conflict of Laws § 187
(1971)).

There is no choice of Iaw provision in either the Providence
Washi ngton policy or in its New Jersey Uninsured and Underi nsured
Mot ori st Endorsenent, which applies because the Ryder truck
involved in this accident was registered in New Jersey. Thus,
there is no explicit choice of Iaw provision in the contract.
However, it is apparent that the parties intended for New Jersey
| aw to govern. Under the Restatenent (Second) Conflict of Laws,
“a contract’s references to the laws of a particular state may
provi de persuasive evidence that the parties intended for that
state’s lawto apply.” 1d. at 165 (citing Restatenent (Second)
Conflict of Laws § 187 cnt. a). In this case, the caption of
t he endorsenment, which contains the arbitration clause at issue
inthis case, is titled, in large capital letters, “NEW JERSEY
UNI NSURED AND UNDERI NSURED MOTORI STS COVERAGE.” The endor senent
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Under New Jersey | aw, every autonobile insurance policy
i ssued in New Jersey nust provide policyholders with the option
of purchasing U M coverage, which is “optional first party
coverage insuring the policy holder, and others, against the
possibility of injury or property damage caused by the negligent
operation of a notor vehicle whose liability insurance coverage

is insufficient to pay for all |osses suffered.” French v. N.J.

Sch. Bd. Ass’'n. Ins. Goup, 694 A 2d 1008, 1010 (N.J. 1997)
(citing N.J. Stat. Ann. 17:28-1.1e). The New Jersey

| egislature’s purpose in requiring insurers to offer such
coverage as an option is twfold: “to reduce the anmount of

cl ai ns agai nst the Unsatisfied C aimand Judgnent Fund .

[and] to protect persons injured in notor vehicle accidents from
bei ng unabl e to obtain conpensati on because their tortfeasors

were uninsured, financially irresponsible drivers. Tozzo v.

Uni versal Underwriters Ins. Co., 619 A 2d 639, 641 (N. J. Super.

1993) .
G ven these objectives, U Mcoverage “creates a

framework i n which one can purchase as much U M protection as is

then states that it applies to covered autos “licensed or
principally garaged in . . . New Jersey.” Moreover, the
endorsenent explicitly references New Jersey law, in particular
the New Jersey Autonobile Reparation ReformAct, inits
“Exclusions” provision. In light of this evidence, the court
concludes that the parties to the Provi dence Washi ngton policy
inplicitly intended for New Jersey law to apply to provisions of
this endorsenent, and that an interest analysis to determ ne
choice of law is therefore unnecessary.
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desired, given the purchaser’s individual situation, that is,

what coverage he or she can afford or desires.” French, 694 A 2d
at 1010. Its purpose is therefore, only “to protect the insured
up to the UMIimts purchased and not to nake [an] injured

person whol e again.” Bauter v. Hanover Ins. Co., 588 A 2d 870,

872 (N. J. Super. 1991) (citing N kiper v. Mtor Cub of Anerica

Cos., 557 A 2d 332 (N.J. Super. 1989)).

In order to be eligible for U M coverage, the clai mant
must have been involved in an accident wth an underi nsured
vehicle. See N.J. Stat. Ann. 17:28-1.1(e)(1) (“‘[U nderinsured
notori st coverage’ neans insurance for damages because of bodily
injury and property damage resulting froman accident arising out
of the ownership, maintenance or use of an underinsured notor
vehicle.”). The New Jersey statute provides that

[a] notor vehicle is underinsured when the

sumof the limts of liability under al

bodily injury and property damage liability

bonds and insurance policy is available to a

person agai nst whom recovery i s sought for

bodily injury or property damages is, at the

time of the accident, less than the

applicable limts for underinsured notori st

coverage afforded under the notor vehicle

i nsurance policy held by the person seeking

t hat recovery.

Id. More sinply stated, “[a] notor-vehicle tortfeasor is
‘“underinsured’” only when all the liability coverage insuring his
or her purportedly underinsured vehicle is | ess than the U M

benefits ‘held by the U Mclaimnt.” French, 694 A 2d at 1010.



In order to undertake this conparison, however, a court
assessing an injured party’s eligibility for U M benefits nust
determne, as a threshold matter, what policies are “held” by the
injured party. [Id. at 1011. It is clear, of course, that a
party holds any U M policy “actually purchased by or purchased
for the benefit of the prospective UMclaimant.” 1d. (citing

Aubrey v. Harleysville Ins. Cos., 658 A 2d 1246 (N.J. 1995)). 1In

ot her cases, typically when policies other than the one that the
U M cl ai mant has purchased nay al so include the injured party in
the anbit of their coverage, see id. at 1013, the court nust | ook
to “the probable fair expectations and conmon intent of an
i nsurance conpany and policyhol der, absent specifications to the
contrary.” |ld. at 1017 (observing that “there will not be many
cases that will not be covered by clear policy |anguage”).

To this end, a policy may contain a so-called “step

down” provision, which addresses whether an insured “holds” a

policy for purposes of the UMstatute. See generally Cynthia M

Craig & Daniel J. Poneroy, New Jersey Auto |Insurance Law 416
(2003). A step down provision is triggered when “a claimnt is
entitled to U Mcoverage either as a naned insured or as a
resident famly nenber under another policy,” and provides, in
such a case, that “the limt of coverage avail abl e under either
of those policies becones the maximumlimt even if the host

vehicle UMis higher . . . .7 1d. Thus, the coverage avail abl e



under the vehicle s insurance policy is nodified to “step down”
to the UMclainmnt’'s own individual choice. 1d. Ther ef or e,
under a step down provision, regardl ess of whether the injured
party chooses to recover U M benefits fromhis own insurer or
fromthe insurer of the host vehicle, he may recover the sane
anount, i.e., the anobunt of coverage that was bargained for with
the insurer that covered himeither as a naned insured or a
famly nmenber.

In practical effect, the one maxi num coverage limt
t hat governs both policies also provides a single point of
conpari son fromwhich one determ nes whether the tortfeasor in a
particul ar accident was an underinsured notorist with respect to
the insured. |If the tortfeasor is not an underinsured notori st
Wth respect to the policy that insures the injured party as a
resident relative, i.e., if the tortfeasor’s liability limts
exceed those of the policy that insures the injured party as a
resident relative, the tortfeasor is also not an underi nsured
nmotorist with respect to the policy that insures the injured

party as a passenger.® In this situation, the injured party is

>In fact, a 1996 standard insurance formon file with the
New Jersey Departnent of Insurance explicitly provides for this
possibility:

[I]f a person is not a naned insured under a
UMpolicy (as in the case of one who
occupi es the car of another), that occupant,
al t hough an i nsured under the policy of the
host car, is not considered eligible for UM

9



not eligible for U M coverage under either of the policies that

cover him and may |l ook only to the tortfeasor for his recovery.®

coverage under the host’s policy unless the
l[imts of liability on the vehicle of the
negligent operator are less than the limts
of liability held by the occupant as a naned
i nsured, or as a spouse or famly nenber
under the policy of a nanmed insured.

French, 694 A 2d at 1016-17. The New Jersey Suprene Court has
not found this to be an inpermssible result. See id. at 1017
(“[A] passenger in the car of another would not be eligible for
U M benefits under the host’s policy unless the tortfeasor’s
l[imts of liability were |l ess than those under the passenger’s
personal policy.”).

® As a general principle, an insured who purchases U M
coverage as part of his regular insurance policy has chosen to
protect hinmself up to a certain dollar anpbunt against the
possibility that he will be injured or suffer property danmage in
an accident caused by a notor vehicle where the liability
i nsurance covering that other vehicle is insufficient to pay his
full losses. Thus, an injured insured s eligibility for UM
benefits under his own policy typically turns upon a conparison
between the limts of the insured s policy, and those of any
tortfeasor. Based on this conparison, the insured may recover UM
benefits fromhis own insurer only if the tortfeasor’s policy
l[imts are | ess than his own.

A rel ated but sonmewhat different situation is presented when
a party injured in an accident is a passenger, or perm ssive
occupant, in one of the vehicles involved. 1In this case, the
passenger may be covered by his own vehicle insurance policy, or
by the policy on the vehicle in which he was a passenger. Under
t hese circunstances, insurance conpanies |imt U M benefits by
including in their policy a “step down” provision, which
provi des, for exanple, that when the injured party is entitled to
U M coverage either as a nanmed insured under his own auto policy
or as a resident famly nmenber under another auto policy, the
limt of coverage avail abl e under either of those policies
becones the maximumlimt of U M benefits that the passenger may
recover, even if the host vehicle UMIimt is higher.

In practical effect, step down provisions sharply limt an
i njured passenger’s ability to collect U M benefits fromthe
insurer of a vehicle in which he is a passenger when he al ready
has i nsurance of his own. Even if the vehicle s policy limts
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Step down provisions in insurance contracts are subject
to the special rules of interpretation that govern insurance

contracts. See Bd. of Educ. of the Borough of Florham Park v.

Uica Muit. Ins. Co., 798 A 2d 605, 610 (N.J. 2002) (quoting

Fairlaw Indus., Ltd. v. Gerling Am Ins. Co., 775 A 2d 744 (N.J.

Super. 2001) (citing Longobardi v. Chubb Ins. Co. of N.J., 582

A 2d 1257 (N. J. 1990)) (describing insurance contracts as

“contracts of adhesion”); see also Rosario v. Haywood, 799 A 2d
32, 38 (N.J. Super. 2002) (“[I]nsurance policy exclusions require
strict construction.”). Under these special rules, “insurance
policies should be construed to conport with the reasonabl e

expectations of the insured.” Gbson v. Callaghan, 730 A 2d

1278, 1283 (N.J. 1999).
In interpreting the | anguage of an insurance policy,
the court nmust first “attribute to the words [of the policy]

their plain and ordi nary neani ng,” Florham Park, 798 A 2d at 610

(citing Zacarias v. Allstate Ins. Co., 775 A 2d 1262 (N.J. 2001),

and, absent anbiguity, the court “should not wite for the

exceed those of a tortfeasor in a particular accident, the
passenger may not be eligible for U M benefits, i.e., may not
have been involved in an accident with an “underinsured
nmotorist,” under the vehicle's policy when the tortfeasor’s
policy limts exceed those of the policy that covers the
passenger as a famly nenber. |In effect, therefore, a step down
provi sions holds the passenger to the anmount of U M coverage for
whi ch he originally bargai ned under his own policy, and does not
allow himto reap any greater recovery as a result of having been
fortuitously a passenger in a heavily insured vehicle at the tine
of the accident in which he was injured.
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insured a better policy of insurance than the one purchased.”
G bson, 730 A 2d at 1282.
Any anbi guity, however, nust be resolved in favor of

the insured. [d. (citing Voorhees v. Preferred Mut. Ins. Co.,

607 A 2d 1255 (1992). A genuine anbiguity exists only “where the
phrasing of the policy is so confusing that the average

pol i cyhol der cannot make out the boundaries of coverage,”

Rosario, 799 A 2d at 38 (quoting Lee v. Gen. Accident Ins. Co.,
767 A .2d 985 (N. J. Super. 2001)), and the court shoul d consider
“whet her nore precise | anguage by the insurer, had such | anguage
been included in the policy, would have put the nmatter beyond
reasonabl e question.” G bson, 730 A 2d at 1282. Therefore, the
fact that litigants have suggested two conflicting
interpretations, or that one party can offer a far-fetched
interpretation of policy | anguage, does not create anbiguity
sufficient to pronpt a court to resolve the issue in favor of the

i nsur ed. See Rosario, 799 A 2d at 38.

I nsurance policies nmust also be construed “to conport
Wi th the reasonabl e expectations of the insured.” Qbson, 730
A 2d at 1283; Rosario, 799 A 2d at 38 (endorsing this rule “even
if a close reading of the witten text reveals a contrary
meani ng”). Thus, “[i]n exceptional circunstances, ‘even an
unanbi guous contract has been interpreted contrary to its plain

meaning so as to fulfill the reasonabl e expectations of the
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insured.’” G bson, 730 A 2d at 1283 (quoting Werner Indus., Inc.

v. First State Ins. Co., 548 A 2d 188 (1988) and citing Robert E.

Keet on, |l nsurance Law Rights at Variance with Policy Provisions,

83 Harv. L. Rev. 961, 967 (1970) (“The objectively reasonabl e
expectations of applicants and i ntended beneficiaries regarding
the ternms of insurance contracts will be honored even though
pai nst aki ng study of the policy provisions wiuld have negated

t hose expectations.”)).

Wth these principles in mnd, the court turns to an
exam nation of the Providence Washi ngton policy, the step down
provisions at issue in this case, and the reasonabl e expectations
of the parties.

B. The Providence Washi ngton Policy

The Provi dence Washi ngton policy’s New Jersey
endorsenent, states broadly that Providence Washington “w || pay
all suns the ‘insured’ " is legally entitled to recover as
conpensatory damages fromthe owner or driver of . . . an
“underinsured notor vehicle.’” Endorsenent, § A 1. Step down
provi si ons throughout the policy, however, bear on the neaning,
applicability, and scope of the U M coverage avail abl e under the
Provi dence Washi ngton policy.

The rel evant policy endorsenent provides that when an

"In their uncontested statenent of facts, the parties
identified Mtchell as an “insured” under the Providence
Washi ngton policy.
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“Insured” is (1) “not the individual named insured under this
policy or any other policy;” and (2) “insured as a ‘famly
menber’ under one or nore other policies providing simlar
coverage,” an “underinsured notor vehicle” is “a | and notor
vehicle . . . to which a liability bond or policy applies at the
time of an ‘accident’ but its limt for liability is | ess than
the highest applicable limt of liability under any coverage form
or policy providing coverage to that ‘insured’ as a ‘famly
menber.’ "% |d. at T F.5.Db.

In this case,it is undisputed that Mtchell was not a
named i nsured under the Provi dence Washi ngton policy, and that he
was insured as a famly nenber under his nother’s Prudenti al
policy. Accordingly, for purposes of determ ning whether
Mtchell was involved in an accident with an underinsured
nmotori st, under the clear and unanbi guous | anguage of the
Provi dence Washi ngton policy, the applicable conparison is
between the limts of the UMpolicy that insures Mtchell as a
famly nmenber and the liability limts of the policy covering the
all eged tortfeasor in this case. Because the policy that insured
Mtchell had UMIimts of $15,6 000 per person and $30, 000 per
accident, and the policy that insured the tortfeasor had

liability Iimts of $100, 000 per person and $300, 000 per

8 The endorsenent defines “fam |y nmenber” as “a person
related to you by bl ood, marriage or adoption who is a resident
of your household . " Endorsenent, Y F. 2.
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accident, the tortfeasor is not an underinsured notorist wthin
t he nmeani ng of the Provi dence Washi ngton policy. Providence
Washi ngton’s policy Ilimt of $1 mllion per accident is wholly
irrelevant to this determ nation.

Mtchell attenpts to argue that this provision in fact
does not apply to himunder the circunstances of this case. In
particular, Mtchell argues that the Prudential policy did not
provide himwith “simlar coverage’® to that afforded by the
Provi dence Washi ngton policy, because he is ineligible to receive
U M benefits fromthe Prudential policy under both the policy

| anguage and New Jersey law. ® See N.J. Stat. Ann. 17:28-

° Mtchell thus seeks to take advantage of the
endorsenent’s catchall definitional provision that states that
“Wth respect to any other ‘insured” who is not described .
above, ‘underinsured notor vehicle nmeans a | and notor vehicle

to which a liability bond or policy applies at the tine of
an ‘accident’ but its limt of liability is less than the Limt
of Insurance for this Coverage.” 1d. at T F.5.c.

' Mtchell also argues that New Jersey’s Deener Statute
i nposes on Providence Washi ngton, ostensibly as an out of state
insurer, an obligation to pay Mtchell at |east the statutory
m ni mum cover age of $15, 000 per person and $30, 000 per acci dent
in UM benefits when he could not recover such benefits under his
nmot her’s policy. Under the Deener Statute, vehicle insurers who
do business in New Jersey but who sell insurance in any other
state nmust conformtheir out of state policies to offer at | east
the m ninmum | evel of U M coverage required by New Jersey | aw.
See N.J. Stat. Ann. 17:28-1.4. There are two problenms with this
argunment. First, the Deener Statute does not apply on its face,
because the Provi dence Washi ngton policy contained a New Jersey
endorsenent, and therefore could not be considered a policy
issued “in any other state.” 1d. Second, the Providence
Washi ngton policy did not by its terns provide coverage at a
| evel below the statutory mnimum Rather, Mtchell ultimately
coul d recover no U M benefits because, according to the

15



1.1(e)(1). Moreover, Mtchell argues that his nother’s policy
provi des fundanental ly dissimlar coverage fromthe Providence
Washi ngton policy, because it had a nuch lower liability limt.
The court di sagrees.

The dictionary nmeaning of the word “simlar” is
“[r]esenbling, but not conpletely identical.” Wbster’'s Il New
Ri verside University Dictionary (1988) 1085. Here, both the
Provi dence Washi ngton and Prudential policies explicitly provide
U M coverage, under appropriate circunstances. Mreover, because
of Providence Washington’s step down provision, they are required
to pay U M benefits under the sane conditions, nanely when the
tortfeasor who injures their insured has lower liability policy
limts than established in the Prudential policy. Thus, the U M
limts of both policies are actually one and the sane. |In fact,
the only difference between the two policies is the manner in
whi ch they establish the maxi num U M coverage limt; Providence
Washi ngton steps down its | evel of coverage to that provided for
by Prudential. Therefore, the court concludes that the
Prudential policy affords Mtchell simlar coverage, and he is
subject to the definition of underinsured notorist set forth in
Par agraph F.5.Db.

Mtchell next contends that Paragraph E, which

definition of underinsured notorist offered by the policy and the
New Jersey U M statute, no underinsured notorist was involved in
the accident that injured him
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enunerates circunstances that alter the availability of UM
benefits, entitles himto escape Provi dence Washington’s step
down provision. Paragraph E states in relevant part that “[i]f
there is other applicable insurance avail able under one or nore
policies or provisions of coverage” and if an insured is
“[1]nsured as a ‘fam |y nenber’ under one or nore policies
providing simlar coverage,” rather than “an individual naned

i nsured under this or any other policy,” an insured’ s recovery
for damages for “may equal but not exceed the highest applicable
limt for any one vehicle under any coverage formor policy

provi ding coverage to that insured as a ‘famly nenber.’” 1d. at
1 El.a. Mtchell argues that because Prudential denied him
fam |y nmenber coverage under the provisions of her policy, he had
no applicable insurance “available” to himother than that
potentially afforded by the Providence Washi ngton policy.
Accordingly, Mtchell asserts that he should not be held to the
UMIlimtations set forth in his nother’s Prudential policy, and
that he may recover on a primary basis from Provi dence

Washi ngton, regardless of the policy limts of his alleged
tortfeasors and regardless of the policy limts of his nother’s

policy with Prudential. Again, the court does not agree.

1 Apparently, at |east for purposes of this argunent,
M tchell concedes that his nmother’s policy in fact provides him
wth “simlar coverage” to that afforded by the Providence
Washi ngton policy.
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Paragraph E's caption explicitly states that “[t] he
Condi ti ons are changed for Uninsured and Underinsured Motorists

Cover age . Endorsenent, 1 E. Thus, before an assessnent
of the availability of other insurance is warranted, the court
nmust determ ne whether the tortfeasor involved in the accident at
issue is an underinsured notorist. Paragraph F s definitional
provisions guide this inquiry, and ultimately act to bar recovery
in Mtchell’s case. As discussed in detail above, the tortfeasor
coul d not be considered an underinsured notorist with respect to
M tchell under Paragraph F.5.b., because the liability limts
under the tortfeasor’s policy were greater than the UMIimts
applicable to Mtchell under his nother’s policy. Accordingly,
under the plain | anguage of the Providence Washi ngton policy,
there is no underinsured notorist in this case to trigger the
operation of Paragraph E.

Finally, given the clear |anguage of the Providence
Washi ngton policy and the purposes of New Jersey’s U M statute,
it cannot be said that this result fails to conport with the
reasonabl e expectations of the insured. First, the | anguage of
t he Provi dence Washi ngton policy puts an insured on notice of the
limts of his coverage, and of the possibility that hol di ng
anot her policy of insurance could either step down or elimnate
the U M coverage for which he is eligible under the Providence

Washi ngt on policy. Second, New Jersey’'s U Mstatute seeks to
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afford those purchasing i nsurance the option of purchasing as
much coverage as they desire against accidents with underinsured
motorists. In this context, an insured cannot reasonably expect
to recover U M benefits if, in fact, he was injured in an
accident that did not involve an underinsured notorist. Nor can
the insured reasonably expect to reap benefits in excess of those
whi ch he originally purchased on the basis of his own assessnent
of price of U Mcoverage relative to the risk of an accident with

an underinsured notori st.

[11. CONCLUSI ON

For the foregoing reasons, the court concl udes that
Dante Mtchell is not entitled to underinsured notorist coverage
under the Providence Washi ngton policy. Accordingly, sumary
judgnment will be granted in favor of Providence Washi ngton and
agai nst Mtchell.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANTE M TCHELL, : CIVIL ACTI ON
NO. 01-5782

Def endant ,

PROVI DENCE WASHI NGTON

INS. CCS.,

Pl aintiff.

ORDER

AND NOW this 31st day of March, 2003, it is hereby
CRDERED t hat plaintiff’s notion for summary judgnent (doc. no.
12) is DENI ED, and defendant’s notion for summary judgnent (doc.

no. 13) i s GRANTED.

IT IS FURTHER ORDERED t hat defendant’s petition for

| eave of court to file a reply brief to plaintiff’s answer to
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defendant’s notion for sunmary judgnent (doc. no. 17) is DEN ED

as noot.

AND I'T I S SO ORDERED.

EDUARDO C. ROBRENO, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

DANTE M TCHELL, : ClVIL ACTI ON
: NO. 01-5782
Def endant,
V.

PROVI DENCE WASHI NGTON
INS. COCS.,

Plaintiff.
JUDGMENT
AND NOW this 31st day of March, 2003, pursuant to an
order dated March 31, 2003, it is hereby ORDERED t hat JUDGVENT i s

ENTERED i n favor of defendant and against the plaintiff.

AND I'T I S SO ORDERED.

EDUARDO C. ROBRENG J.

22



