IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

RONALD B. WESLEY, : ClVIL ACTION
Pl ai ntiff, :
V.

DONALD T. VAUGHN, et al ., ; No. 99-1228
Def endant s. : 99-1229

VEMORANDUM AND ORDER

J. M KELLY, J. MARCH , 2003
Presently before the Court are two notions: (1) a Mdtion for
Perm ssion to File Attached Anrended Conplaint filed by pro se
Plaintiff Ronald B. Wesley (“Plaintiff”), a prisoner currently in
custody of the Pennsylvania Departnent of Corrections;! and (2) a
Motion to Dismss Oiginal Conplaint filed by Defendants
Graterford Superintendent Donald T. Vaughn (*Vaughn”), forner
Corrections Health Care Adm nistrator Donna Hale (“Hale”),
Li eutenant Philip Baskin (“Lt. Baskin”) and Unit Manager WIIliam
D. Conrad (“Conrad”), in their individual and official capacities

(collectively, the “Comopbnweal t h Def endants”).?2

! It appears that Plaintiff twice filed the sane Mtion
for Permssion to File Attached Anended Conplaint, first on
Sept enber 3, 2002 (Doc. No. 38) and, again, on Septenber 4, 2002
(Doc. No. 39). As both filings are exact photostatic copies,
this Court will disregard the notion filed on Septenber 4, 2002
(Doc. No. 39), and caution Plaintiff to be nore vigilant in his
dealings with this Court.

2 A “Dr. (Unknown) Becken,” sonetines referred to as “Dr.
Beken,” is also naned as a defendant in both his individual and
official capacities. Counsel for the Commobnweal th Defendants,
however, indicate that “Dr. Becken” is not a Comonweal th



Plaintiff’s Original Conplaint alleges that the Commonweal t h
Def endants deni ed hi m appropriate nmedi cal care and reasonabl e
accommodation of his asthmatic health condition in violation of
Title Il of the Anericans with Disabilities Act, 42 U S.C. 8§88
12131-12134 (“ADA"), 42 U.S.C. 8§ 1983 (“Section 1983") and the
Cruel and Unusual Punishnent C ause of the Eighth Amendnent of
United States Constitution. After two successive anendnents were
dism ssed by this Court, by Order dated August 21, 2002, we
reinstated Plaintiff’s Oiginal Conplaint and precluded Plaintiff
fromfiling further amendnments w thout prior permssion fromthis
Court. In accordance with that O der, Plaintiff now seeks | eave
fromthis Court to anend his Original Conplaint with a proposed
third Arended Conpl aint that restates the sane facts contained in
his Original Conplaint, except that Plaintiff now seeks to nane
Gaterford Prison and two “as yet unidentified” L-Unit
Supervi sors as additional defendants, and to add clai ns of
negl i gence and nedi cal nal practice against a “Dr. Beken.”

The Comonweal t h Def endants oppose Plaintiff’s request for
perm ssion to file his proposed third Arended Conplaint and, in a
separate notion, request that this Court dismss Plaintiff’s
Original Conplaint for failure to state viable ADA or Section

1983 clains. For the follow ng reasons, Plaintiff’s Mtion for

enpl oyee and is, therefore, not represented by counsel for the
Commonweal th Defendants. (See Commw. Defs.’ Resp. to Pl.’s
Motion for Permssion to File an Amended Conpl., at 2 n.2.)
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Perm ssion to File an Arended Conplaint is DENIED, and the
Commonweal t h Defendants’ Motion to Dismss Plaintiff’s Oiginal

Conpl aint is GRANTED I N PART and DEN ED | N PART.

l. BACKGROUND

A Fact ual Background

Accepting as true the well-plead facts alleged in the
Plaintiff’s Original Conplaint and all reasonable inferences that
can be drawn therefrom the facts of the case are as follow

On August 18, 1998, while in disciplinary custody status for
a period of 45 days in Gaterford' s Restricted Housing Unit
(“RHU),® Plaintiff experienced difficulty breathing due to
al l egedly i nadequate ventilation within the cell. Plaintiff
requested that he be taken to the dispensary for treatnent and,
during his walk to the dispensary, exposure to the fresh air
caused the tightness in his chest to subside. Plaintiff was
nevert hel ess taken to the dispensary, where he was exam ned by a
nurse. The nurse later called Lt. Baskin, the RHU supervisor, to
request that the door-vent to Plaintiff’s cell renmain open to
help his breathing. Lt. Baskin infornmed the nurse that a nedi cal
doctor would have to nmake the request, which pronpted the nurse

to sign Plaintiff up for “sick call” to see the doctor.

3 On August 9, 1998, Plaintiff received a m sconduct
report and was placed in disciplinary custody status in the RHU
two days |ater.



On August 20, 1998, Plaintiff was visited by “Dr. Becken,” a
medi cal doctor. During that visit, Plaintiff asked Dr. Becken to
aut hori ze that his door-vent renmain open and al so requested that
his allergy nedication be refilled. Dr. Becken stated that he
woul d refer the matter to Hale, the Correctional Health Care
Adm nistrator.*

On August 26, 1998, Plaintiff again conplained of inadequate
ventilation in his cell and requested to be taken to the
di spensary for treatnent of his breathing difficulty. Wile at
the di spensary, Plaintiff was placed on a ventil ation device for
approximately 20 mnutes, and was infornmed by the nurse that Dr.
Becken did not reorder his allergy nedication. Plaintiff asked

to be signed up for sick call.?®

4 On August 21, 1998, Plaintiff submtted a five-page
formal witten request to Hale to address this matter. (Pl.’s
Ex. B.)

5 On August 26, 1998, Plaintiff submtted another formnal
witten request to Hale informng her of the doctor’s refusal to
reorder his allergy nedication. (Pl.’s Ex. C) Hale' s response
to Plaintiff’s request stated:

On 8/20/98 you were seen on sick call $2 charge. It is
t he physician’ s decision to renew or not renew

medi cations. On 8/31/98 you were seen by Dr. Drizen in
clinic and your CTM [al |l ergy nedi cation] was ordered
for 60 days. You were not charged for sick call or

medi cati ons on 8/ 20/ 98.

(Id.) Plaintiff alleges that he did not receive Hale' s response
until October 22, 1998, but concedes that his allergy nedication
was reordered by “Dr. Drizen,” a pul nonary specialist who
regularly treats Plaintiff’s asthma condition.
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On August 27, 1998, Dr. Becken visited Plaintiff in his cel
and infornmed Plaintiff that he did not reorder his allergy
medi cation. On August 30, 1998, Plaintiff submtted an O ficial
Inmate Gievance to prison officials concerning the doctor’s
refusal to order his allergy nedication. (Pl.’s Ex. D.)

On August 31, 1998, unidentified prison officials noved
“I'nmate Morris,” a heavy snoker, into Plaintiff’s cell. That
day, Plaintiff submtted a four-page request to Vaughn requesting
that he take action to provide better cell ventilation, but
failed to raise a specific concern regarding the snoking
cellmate. (Pl.’s Ex. E.) On Septenber 3, 1998, as a result of
Plaintiff’s informal conplaints, Inmate Mrris was renoved from
Plaintiff’'s cell.

On Septenber 10, 1998, Plaintiff was noved fromthe RHU to
D bl ock, a general population cellblock. Wile on D bl ock,
Plaintiff was randomy assigned to a cell occupied by “lnmate
Harris,” a heavy snoker. Plaintiff objected to Unit Manager
Conrad about this assignnment, but was told that he would face a
m sconduct for refusing to obey an order, and Plaintiff noved

in.® On Septenber 25, 1998, Plaintiff visited the sick cal

6 On Septenber 14, 1998, Plaintiff submtted a fornal
witten request to Conrad, Hale and Vaughn objecting to his
random cel | assignnent with a snoker. (Pl.’s Ex. G) In
response, Hale stated that:

The heal th care adm nistrator does not nake cell
assi gnnents, security does. There is no docunentation



doctor, who issued a nedical clearance formrestricting prison
officials fromplacing a snoker in a cell with Plaintiff. About
this time, Inmate Harris agreed that he would no | onger snoke in
the cell. On Septenber 30, 1998, Plaintiff received a pass from
Conrad instructing Plaintiff to nove to a cell with a non-snoker,
but Plaintiff informed Conrad that he wanted to remain wth
Inmate Harris. Regardless, Plaintiff was noved. On Cctober 2,
1998, Plaintiff was permtted to nove back into the cell wth

Inmate Harri s.

B. Procedural Background’

On March 10, 1999, Plaintiff filed his Original Conplaint in
this matter. Alnost three years later, on February 6, 2002,
Plaintiff first sought to anend his Original Conplaint. This
Court dism ssed his first Amended Conpl aint w thout prejudice on

June 4, 2002 because it was a “lengthy and ranbling pl eading

in your mnedical record that you should be in a single
cell or be in a non-snoking cell. A physician in
clinic or sick call could nmake that recomendati on.

(ILd.) Plaintiff contends that he received Hal e’ s response on
Sept enber 24, 1998.

! The procedural history of this case is |engthy.
Plaintiff filed two separate civil suits, Cv. A No. 99-1228 and
Cv. A No. 99-1229, alleging civil rights and ADA viol ati ons by
numerous prison officials. Since both actions sought renedy for
al | eged unl awful conduct in connection with Plaintiff’s asthmatic
health condition and invol ved comon | egal questions, they were
consolidated for all purposes in this Court’s April 3, 2001
O der. (See Menorandum and Order dtd. 4/3/01.)
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consi sting of 125 pages of narrative” and nunerous exhibits, and
failed to conply with the “short and plain statenment” requirenent
of Rule 8(a) of the Federal Rules of Cvil Procedure. Wesley v.

Vaughn, et al., Gv. A No. 99-1228, 99-1229, 2002 U. S. Dist.

LEXI S 10273, at * 4-*5 (E.D. Pa. June 4, 2002).

On July 25, 2002, Plaintiff filed a second Anended Conpl ai nt
t hat was over 40 pages |long and that contained a vol um nous set
of exhibits, which this Court also dism ssed on August 20, 2002
as failing to conply with the “short and plain statenent”

requi renent of Rule 8(a). See Wesley v. Vaughn, et al., CGv. A

No. 99-1228, 99-1229, 2002 U.S. Dist. LEXIS 15765, at *2 (E.D.

Pa. Aug. 20, 2002). This Court determned that Plaintiff

i nproperly asserted new al l egations of, inter alia, nedical

mal practi ce and negligence, and inproperly joined 17 additi onal
defendants in violation of Rule 21 of the Federal Rules of G vil
Procedure. See id. at *2 n.2. This Court’s Order al so precl uded
Plaintiff fromfiling further anmendnents w thout first obtaining
this Court’s perm ssion and, accordingly, reinstated Plaintiff’s
Original Conplaint. See id. at *3.

Presently, Plaintiff seeks perm ssion fromthis Court to
file a proposed third Anended Conpl ai nt, which includes
Gaterford Prison (“Graterford”) and two “as yet unidentified” L-
Unit supervisors, in their individual capacities only, as

addi tional defendants, and alleges additional clains of



negl i gence and nedi cal mal practice against “Dr. Beken.” Al so
before the Court is the Commonweal th Defendants’ Mdtion to
Dismss Plaintiff’s Original Conplaint for failure to state ADA
and Section 1983 clainms. Both notions will be addressed in this

menor andum

. PLAI NTI FF*'S MOTI ON FOR PERM SSI ON TO FI LE ATTACHED AMENDED
COVPLAI NT

A St andard of Review

Rul e 15(a) of the Federal Rules of Civil Procedure provides
that | eave to file an anended conplaint “shall be freely given
when justice so requires.” Fed. R Cv. P. 15(a). The United
St ates Suprene Court, however, has instructed that several
grounds may justify the denial of |eave to amend, such as “undue
del ay, bad faith or dilatory notive on the part of the novant,
repeated failure to cure deficiencies by anendnents previously
al |l oned, undue prejudice to the opposing party by virtue of

al l owance of the amendnment, futility of amendnent, etc. For man
v. Davis, 371 U. S. 178, 182 (1962). The Third G rcuit has
“interpreted these factors to nean that prejudice to the non-
nmoving party is the touchstone for the denial of an anmendnent,”
and “[i]n the absence of substantial or undue prejudice, denial

i nstead nust be based on bad faith or dilatory notives, truly

undue or unexpl ai ned del ay, repeated failures to cure the

deficiency by anmendnents previously allowed, or futility of
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amendnent.” Lorenz v. CSX Corp., 1 F.3d 1406, 1413-14 (3d Grr.
1993) (citation and internal quotations omtted). “Futility”

nmeans that the conplaint, as anended, would fail to state a claim
upon which relief could be granted, the sane standard of | egal
sufficiency as applies under Rule 12(b)(6) of the Federal Rules

of Gvil Procedure. Shane v. Fauver, 213 F.3d 113, 115 (3d Gr.

2000) .

B. Di scussi on

Plaintiff’s proposed third Amended Conpl ai nt seeks to nane
Gaterford and two “as yet unidentified” L-Unit supervisors, in
their individual capacities only, as parties to his ADA and
Section 1983 clains. Plaintiff also seeks to include additional
state law cl ai ns of negligence and nedi cal nal practi ce agai nst
“Dr. Beken.” In response, the Commonweal t h Def endants contend
that Plaintiff’s proposed anendnents are futile and nmade with
undue delay. For the follow ng reasons, Plaintiff’s request for
perm ssion to file the proposed third Arended Conplaint is

deni ed.

1. G aterford
First, Plaintiff’s proposed anendnent to include Gaterford
as a party to his Section 1983 and ADA clains is futile. It is

wel |l -settled that neither a state nor its agencies is a “person”



as that termis used in Section 1983 and, hence, not subject to

suit. See Hafer v. Melo, 502 U S 21, 25-27 (1991); WII v.

M chigan Dept. of State Police, 491 U S. 58, 71 (1989); Curtis v.

Everette, 489 F.2d 516, 521 (3d Cr. 1973). Additionally, it is
clear that the El eventh Anmendnent bars civil rights suits against
departnents or agencies of the state having no existence apart

fromthe state. Laskaris v. Thornburgh, 661 F.2d 23, 25 (3d Gr.

1981). Since Graterford is a state prison falling outside of
Section 1983's coverage and is part of the Departnent of
Corrections, which departnent has no existence apart fromthe
Comonweal th, Plaintiff’s proposed anmendnent seeking to include
Gaterford in his Section 1983 claimis denied. See 71 Pa. Stat.
88 61, 66 (authorizing Departnent of Corrections to perform
Commonweal th’s adm ni strative work).

The United States Suprene Court has determined that “[s]tate
prisons fall squarely within the statutory definition of ‘public

entity’” under Title Il of the ADA. Pennsylvania Departnment of

Corrections v. Yeskey, 524 U. S 206, 210 (1998). Neverthel ess,

Plaintiff’s proposed anmendnent to nane Graterford specifically as
a defendant in his ADA claimis unnecessary as Plaintiff has
al ready naned Graterford’ s Superintendent as a defendant to his

ADA claim?

8 Rel ying on a recent Suprene Court decision, the
Commonweal t h Defendants argue that Plaintiff’s proposed amendnent
to include Gaterford is futile as the El eventh Arendnent bars
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2. “As Yet Unidentified” L-Unit Supervisors

Second, Plaintiff’s amendnent to include clains against two
“as yet unidentified” L-Unit Supervisors in their individual
capacities is both prohibited by the ADA and tine-barred by
Section 1983's two-year statute of limtations.

Title Il of the ADA provides that “no qualified individual
wth a disability shall, by reason of such disability, be
excluded from participation or be denied the benefits of the
services, progranms, or activities of a public entity, or be
subjected to discrimnation by any such entity.” 42 U S. C 8§
12132. A “public entity” is defined as “any state or | ocal
governnment . . . any departnent, agency, special purpose
district, or other instrunentality of a State or States or |ocal
government . . . .7 42 U.S.C. 8§ 12131(1). The “as yet
unidentified” L-Unit Supervisors, acting in their individual
capacities, are not public entities wthin the neaning of the ADA
and, thus, cannot be proper defendants under Title Il of the ADA

See Enerson v. Thiel College, 296 F.3d 184, 189 (3d G r. 2002)

(acknow edgi ng that individuals are not |iable under Title Il of

ADA clains against a State. See Board of Trustees of the
University of Alabama v. Garrett, 531 U S. 356 (2001). This
Court disagrees with the Conmonweal t h Def endants’ concl usory
assessnment of that decision. Since the Commonweal th Def endants
raise this argunment again in support of their Mdtion to Dism ss,
we discuss the Suprene Court’s Garrett decision in greater detai
bel ow.
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the ADA); see also, Magagna v. Salisbury Township Sch. Dist.,
Cv. A No. 98-1033, 1998 U.S. Dist. LEXIS 20625, at *9-*10 (E. D
Pa. Dec. 29, 1998) (dism ssing private individual fromTitle I
ADA claim. Thus, Plaintiff fails to state a Title Il ADA claim
agai nst these two “as yet unidentified” L-Unit Supervisors, in
their individual capacities only, and Plaintiff’s amendnent nust
be denied as futile.

As a matter of federal |aw, Section 1983 clains are subject
to the state statute of limtations for personal injury actions.

See Wlson v. Garcia, 471 U S. 261, 280 (1985); Springfield

Township School Dist. v. Knoll, 471 U S. 288, 289 (1985) (per

curianm); Bougher v. Univ. of Pittsburgh, 882 F.2d 74, 78 (3d Cr.

1989). In Pennsylvania, a two-year statute of limtations
applies to personal injury actions and, accordingly, to a Section

1983 claim See 42 Pa. Cons. Stat. 8 5524; see al so, Bougher,

882 F.2d at 78. Since Plaintiff’s anmendnent seeks to include two
“as yet unidentified” L-Unit Supervisors four years after the

i ncidents conplained of in his Oiginal Conplaint, his Section
1983 clains as to these two unidentified parties are clearly
beyond the two-year statute of |imtations. Plaintiff fails to
expl ain why he could not include these parties in his Oiginal
Conpl ai nt and his del ayed attenpt to nanme them now as additi onal

def endants nust fail.

12



3. State Law Medi cal Ml practice and Negligence d ains
Finally, Plaintiff’s amendnent to include new state | aw
clains of nedical mal practice and negligence are both futile and
prejudicial to “Dr. Beken.” Since counsel for the Commonweal th
Def endants have disclained representation of, and there has been
no entry of counsel’s appearance for, Dr. Beken, it is unclear to
this Court whether Dr. Beken ever received notice sufficient to

warrant a rel ation back anal ysis under Federal Rule of G vil
Procedure 15. Neverthel ess, four years have passed since the
events conplained of in Plaintiff’s Oiginal Conplaint, and
Plaintiff neither presents new facts nor explains his failure to
aver these pendent state law clains in his Oiginal Conplaint.
For these reasons, Plaintiff’'s delayed attenpt to include these

state law cl ai ns agai nst “Dr. Beken” nust be deni ed.

I, COMVONVEALTH DEFENDANTS MOTI ON TO DI SM SS ORI G NAL
COVPLAI NT

A. St andard of Revi ew

The purpose of a notion to dism ss under Federal Rule of

Cvil Procedure 12(b)(6) is to test the legal sufficiency of a

conplaint. Kost v. Kozakiewcz, 1 F.3d 176, 183 (3d G r. 1993).
A conplaint may be dismssed for failure to state a clai mupon
which relief may be granted if the facts pl eaded, and reasonabl e
inferences therefrom are legally insufficient to support the

relief requested. Commonwealth ex. rel. Zimernman v. Pepsico,

13



Inc., 836 F.2d 173, 179 (3d G r. 1988). W therefore accept al
factual allegations in the conplaint as true and gi ve the pl eader
the benefit of all reasonable inferences that can be fairly drawn

therefrom Wsniewski v. Johns-Manville Corp., 759 F.2d 271, 273

(3d Cr. 1985). W are not, however, required to accept | egal
conclusions either alleged or inferred fromthe pl eaded facts.
Kost, 1 F.3d at 183. 1In considering whether to dismss a
conplaint, courts may consider those facts alleged in the
conplaint as well as matters of public record, orders, facts in
the record and exhibits attached to a conplaint. Oshiver v.

Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1384 n.2 (3d Gr.

1994). In addition to these expansive paraneters, the threshold
a plaintiff nust neet to satisfy pleading requirenents is
exceedingly low, and a court may dismss a conplaint only if the
plaintiff can prove no set of facts that would entitle himto

relief. Conley v. G bson, 355 U S. 41, 45-46 (1957).

B. ADA O ai m

The Comonweal th Defendants petition this Court to dismss
Plaintiff’s claimunder Title Il of the ADA for the follow ng
reasons: (a) the Eleventh Anrendnent of the United States
Constitution bars such a claim (b) individuals cannot be sued
under the ADA; and (c) as a matter of |law, the Commonweal th

Def endants’ all eged actions did not violate the ADA. As
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di scussed bel ow, the Commonweal th Def endants’ Mdtion to D sm ss
as to Plaintiff’s ADA claimis granted in part and denied in

part.

1. El event h Amendnent

The Commonweal th Defendants argue that Plaintiff’'s Title |
ADA claimis barred by the grant of sovereign immunity contained
in the Eleventh Anmendnent.® |n support of their argunent, the
Commonweal t h Defendants rely on a recent Suprene Court deci sion
for the proposition that it is now settled that Congress did not
validly abrogate the States’ immunity from ADA cl ai ns, thereby

barring Title Il clains against state entities. See Garrett, 531

U S 356. Wile the Coomonweal th Def endants raise an inportant
issue relating to federalismand state sovereignty, we disagree
with the Commonweal th Def endants’ conclusory assessnent of that
case. W note that the Suprene Court in Garrett addressed only
the specific issue of whether Title | of the ADA was
appropriately enacted | egislation under Section 5 of the

Fourteenth Anendnent to abrogate the States’ Eleventh Amendnent

o The El eventh Anendnent provides that “the Judicial
power of the United States shall not be construed to extend to
any suit in law or equity, comenced or prosecuted against the
United Stated by Citizens of another State, or by Ctizens or
Subj ects of any Foreign State.” U S. Const. anend. XI. Despite
the El eventh Amendnent’ s plain | anguage, however, the Suprene
Court has broadened its reach to bar suits by citizens of a state
agai nst his own state. See Hans v. Louisiana, 134 U.S. 1, 10
(1890).
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immunity.® See id. at 360. Significantly, the Garrett Court
expressly reserved consideration of whether Title Il was
appropriately enacted to permt suits against the States, and

di sm ssed that issue. See id. at 360 n.1. Since the Suprene
Court’s decision in Garrett, sone of the Circuit Courts of Appea
have addressed whether Title Il is a valid abrogation of States’

i munity, and reached various results.! The Third Circuit,

10 Title | of the ADA, 42 U S. C. 88 12111-12117, rel ates
to enploynment discrimnation and is not the basis of Plaintiff’s
claimin the instant action.

1 The Fifth and Tenth Circuits have held that the States
should remain i mune fromsuits under Title Il for the same
reasons that Title | suits cannot be mai ntai ned. Reickenbacker
v. Foster, 274 F.3d 974, 981-83 (5th Cir. 2001); Thonpson v.

Col orado, 258 F.3d 1241 (10th Gr.), anended by 278 F.3d 1020,
1034 (10th Cr. 2001), cert. denied, 122 S. C. 1960 (2002). The
Fourth Grcuit held that Congress did not validly abrogate the

El eventh Amendnent in enacting Part A of Title Il, 42 U S.C. 88§
12131-12134. Wssel v. d endening, 306 F.3d 203, 215 (4th Gr.
2002) .

In contrast, the Ninth Grcuit has adhered to its pre-
Garrett holding and held that Title Il is an effective exercise
of Congress’ Section 5 power. Hason v. Med. Bd., 279 F.3d 1167,
1170-71 (9th Gr. 2002) (reaffirmng Dare v. California, 191 F. 3d
1167, 1173-76 (9th Cr. 1999), cert. denied, 531 U S. 1190
(2001)).

The Second and Sixth Circuits have held that Title |
abrogates state immunity fromprivate suit in some cases, but not
in others. Garcia v. S UNY. Health Sciences Center, 280 F.3d
98, 111 (2d Cr. 2001) (holding that Title Il validly authorizes
a private suit against the state only when a “Title Il violation
was notivated by discrimnatory aninus or ill will based on the
plaintiff's disability”); Popovich v. Cuyahoga County Court of
Common Pl eas, 276 F.3d 808 (6th Cir. 2002)(en banc) (hol di ng that
Title Il does not abrogate imunity as enforcenent of the Equal
Protection C ause, but abrogates imunity on specific facts as
enforcenent of Due Process C ause), cert. denied, 123 S. . 72
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however, has not squarely addressed this issue. See Koslow v.

Commonweal th of Pennsylvania, et al., 302 F.3d 161, 166 n.3 (3d

Cr. 2002) (reserving consideration of whether Congress validly
abrogated States’ Eleventh Anmendnent immunity in enacting Title
Il of ADA since issue not on appeal).

Not abl y, however, the Suprene Court has held that the plain
| anguage of Title Il of the ADA contenplates its application to
state prisons. Yeskey, 524 U S. at 213. Wile there is no clear
pronouncenent fromthe Suprene Court to support the Commonweal th
Def endants’ position that Title Il is not a valid abrogation of
the State’s El eventh Anrendnent inmmunity and, indeed, Suprene
Court precedent support a position to the contrary, the
Commonweal t h Def endants’ Mdtion to Dismss Plaintiff's Title |

ADA claimis deni ed.

2. I ndividual Liability Under the ADA

The Court finds, however, that the Commonweal th Def endants
acting in their individual capacities nust be dism ssed from
Plaintiff’s Title Il ADA claim As discussed above, individuals

acting in their individual capacities are not public entities

within the neaning of the ADA. See Enerson, 296 F.3d at 189; see

al so, Magagna, 1998 U.S. Dist. LEXIS 20625 at *9-*10. Thus, the

Commonweal t h Defendants, in their individual capacities, cannot

(2002) .
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be liable under Title Il of the ADA, and their Mdtion to D sm ss

is granted as to this issue.

3. Sufficiency of ADA C aim

Finally, the Conmmopnweal th Defendants argue that Plaintiff’s
ADA cl aimagainst themin their official capacities nust be
di sm ssed because their conduct does not rise to a violation of
the ADA. The Commonweal t h Def endants contend that they did not
exclude Plaintiff fromactivities, deny himbenefits or otherw se
di scrim nate against himsolely by reason of his disability.

To proceed on a Title Il ADA claim a plaintiff nust
denonstrate that: (1) he is a qualified individual; (2) with a
disability; (3) he was excluded fromparticipation in or denied
the benefits of the services, progranms, or activities of a public
entity, or was subjected to discrimnation by any such entity;

(4) by reason of his disability. Bowers v. NCAA 118 F. Supp. 2d

494, 511 (E.D. Pa. 2000). The ADA defines “qualified individual
wth a disability,” in relevant part, as:
an individual with a disability who, with or wthout
reasonabl e nodi fications to rules, policies, or
practices . . . or the provision of auxiliary aids and
services, neets the essential eligibility requirenents
for the receipt of services or the participation in
progranms or activities provided by a public entity.
42 U S. C. 8§ 12131(2).
The Commonweal t h Def endants do not dispute that Plaintiff,

who has an asthnma health condition, is a qualified individual
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wWth a disability. As to the remaining elenments of Plaintiff’s
Title Il claim on a notion to dismss, this Court nust view
wel | -plead facts set forth in Plaintiff’s Original Conplaint in
the Iight nost favorable to the non-noving party. Plaintiff
alleges in his Oiginal Conplaint that he was denied the benefits
of a programof a public entity, specifically, access to adequate
ventilation while in Gaterford s RHU and assi gnnent to a non-
snoki ng prison cell by reason of his asthmatic health condition.
Since Plaintiff’s Original Conplaint states facts sufficient to
wi thstand a notion to dismss, the Commonweal t h Def endants’

request nust be deni ed.

C. Section 1983 C aim
1. Commonweal t h Defendants Acting in Oficial Capacities
The Commonweal t h Def endants contend that Plaintiff fails to
state a viable Section 1983 cl ai m grounded on the Cruel and
Unusual Puni shnent cl ause of the Ei ghth Amendnent!? because: (1)
t he Commonweal th Defendants, acting in their official capacities,
are not “persons” subject to liability; and (2) as a matter of
| aw, the Commonweal th Defendants’ alleged failure or refusal to
intervene in his nmedical care or override the decisions of

medi cal doctors does not anpunt to deliberate indifference to his

12 The Ei ght h Amendnent provi des: “Excessive bail shal
not be required, nor excessive fines inposed, nor cruel and
unusual punishnments inflicted.” U S. Const. anend. VIII.
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serious nedical needs. In response, Plaintiff concedes that his
Section 1983 cl ai ns agai nst the Commonweal th Defendants in their
of ficial capacities should be dismssed and, accordingly, the
Court wll grant their Mdtion as to Plaintiff’s Section 1983

cl ai ns agai nst the Commonweal th Defendants in their official

capacities. !

2. Commonweal t h Defendants Acting in Individual Capacities
Moreover, the Court dism sses Plaintiff’'s Section 1983 claim
inits entirety for his failure to state an acti onable violation
of his Eighth Arendnent rights, and the remaining Section 1983
cl ai m agai nst the Commonweal t h Defendants, in their individual
capacities, is dismssed.
A person can be individually Iiable under Section 1983 so
| ong as he or she had personal involvenent in the alleged

wrongdoi ng. Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d Gr.

1988). Personal involvenent exists where the defendant
participated in or had personal know edge of and acqui esced to

the deprivation of federally guaranteed rights. 1d. It is well-

13 Section 1983 only authorizes suits agai nst “persons”
acting under color of state law. Hafer, 502 U S. at 26. The
Suprene Court has recogni zed that when a plaintiff sues a state
agent in his or her official capacity for damages the suit is not
agai nst the “person,” but, rather, against the official’s office.
Id. at 27. Therefore, state officials acting in their official
capacities are outside the class of persons subject to liability
under Section 1983. 1d. at 22-23.
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settled that there is no respondeat superior liability under

Section 1983. Durner v. O Carroll, 991 F.2d 64, 69 n.14 (3d Cr.

1993).

Plaintiff’s Section 1983 claimis grounded on the Eighth
Amendnent, which obligates the state to provide for the basic
human needs, including nedical care and reasonabl e safety, of

t hose i ncarcer at ed. See DeShaney v. W nnebago County Dept. of

Social Servs., 489 U. S. 189, 199-200 (1989). An Ei ghth Anmendnent
viol ation occurs when a prison official is deliberately
indifferent to a substantial risk of serious harmto an i nmate.

See Farner v. Brennan, 511 U. S. 825, 828 (1994); Ham lton v.

Leavy, 117 F.3d 742, 746 (3d Cr. 1997). For an inmate to
prevail on such a claim he nust prove that he is incarcerated
under conditions posing a substantial risk of harmand that the
of ficial knew of and disregarded an excessive risk to the
inmate’s health and safety. See Farner, 511 U S. at 834-38;
Ham I ton, 117 F. 3d at 746.

I ncarcerated prisoners are guaranteed access to reasonabl e
medi cal care and may hold prison officials liable if the nmedical
care is deficient:

Del i berate indifference to serious nedical needs of

pri soners constitutes the unnecessary and wanton

infliction of pain . . . proscribed by the Eighth

Amendnent. This is true whether the indifference is

mani f ested by prison doctors in their response to the

prisoner’s needs or by prison guards in intentionally

denyi ng or del aying access to nedical care or
intentionally interfering with treatnent once
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prescri bed.

Estelle v. Ganble, 429 U. S. 97, 104-05 (1976) (citation and

internal quotations omtted). To state a cognizable claim the
inmate nust allege “acts or om ssions sufficiently harnful to
evi dence deliberate indifference to serious nedi cal needs.” 1d.
at 106. Deliberate indifference may exist in a variety of

ci rcunst ances, including where “know edge of the need for nedical

care [is acconpanied by the] . . . intentional refusal to provide
that care” or where “short of absolute denial . . . necessary
nmedi cal treatnent is . . . delayed for non-nedical reasons,” or

where “prison authorities prevent an inmate fromreceiving

recommended treatnent.” Mnnouth County Correctional Institute

| nmates v. Lanzaro, 834 F.2d 326, 346 (3d Cir. 1987) (internal

guotations omtted). A prison official is not liable nerely
because he denonstrates an “ordinary |ack of due care for the

prisoner’s interests or safety.” Whitley v. Albers, 475 U. S.

312, 319 (1986). Rather, the plaintiff nust denonstrate that the
prison official acted or failed to act in spite of his or her
know edge of a substantial risk of serious harmto the plaintiff.
Farner, 511 U. S. at 842.

Taking Plaintiff’s well-plead avernents of fact as true, as
this Court is required to do, Plaintiff nevertheless fails to
al |l ege practices anounting to an actionabl e Ei ghth Amendnent

vi ol ati on. Pl ainti ff concedes that Comobnweal t h Def endants
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Baskin and Hal e advised himthat only a nedical doctor could
order the nedical restrictions he wanted, and that his request

not to be celled with a snoker was granted by a nedi cal doctor
Plaintiff also concedes that a nmedical doctor prescribed the
allergy prescription he requested. Furthernore, Plaintiff does
not aver that prison officials failed to conply with necessary
nmedi cal treatnent as prescribed by a nedical doctor and, thus, we
cannot find that the Commonweal th Defendants exhi bited deliberate
indifference to support Plaintiff’s allegations of an Ei ghth
Amendnent violation. Accordingly, Plaintiff’s Section 1983 claim

is dismssed inits entirety.

D. I njunctive Relief

The Commonweal t h Def endants al so contend that Plaintiff
| acks standing to seek the injunctive relief he requests since
Plaintiff fails to allege that there exists a real and i medi ate
threat he will again be harmed. This Court disagrees, and finds
that Plaintiff has alleged facts sufficient to establish standing
for injunctive relief.

A party invoking federal jurisdiction bears the burden of

establishing the elenents of standing. See OBrien v. Wrner Bus

Lines, Inc., Gv. A No. 94-6862, 1996 U S. Dist. LEXIS 2119

(E.D. Pa. Feb. 27, 1996). To establish standing, a plaintiff

must show that: (1) he has suffered an “injury in fact;” (2)
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there nmust be a causal connection between the injury and the
conduct conplained of; and (3) it nust be likely that the injury

Wl be redressed by a favorable decision. Lujan v. Defenders of

Widlife, 504 U S. 555, 560-61 (1992). When a plaintiff seeks
redress for a past wong, a case or controversy exists only if

acconpani ed by present adverse effects. Lyons v. Gty of Los

Angel es, 461 U. S. 95, 101 (1983).

Wiile it appears that Plaintiff’s claimfor injunctive
relief is noot, as his asthmatic epi sodes occurred during his
now conpl eted sentence of confinenment to the RHU, it renains
possible that Plaintiff will be confined to the RHU in the
future, and w thout adequate ventilation such that he again
suffers injury in the formof asthma attacks.'* (See Pl.’'s Ex.
F.) Thus, under the test for standing, Plaintiff sufficiently

denonstrates that his injury is causally related to Gaterford' s

14 Al though Plaintiff does not expressly raise this
concern in his Original Conplaint, this Court can reasonably
infer that Plaintiff’s claim while appearing noot, presents a
situation that is capable of repetition yet evading review, a
narrow exception to nootness doctrine. County of Mrris v.

Nat i onali st Movenent, 273 F.3d 527, 534 (3d Cr. 2001). This
exception will rescue a noot controversy only if “(1) the
chal | enged action [is] inits duration too short to be fully
litigated prior to cessation or expiration, and (2) there [is] a
reasonabl e expectation that the sane conplaining party [will] be
subj ect to the sane action again.” Spencer v. Kenma, 523 U S. 1,
17 (1998); see also Doe v. Delie, 257 F.3d 309, 313 (3d Gr.
2001). There is a reasonable expectation that Plaintiff would be
subject to the sane action should he receive another m sconduct
and again find hinmself confined to the RHU
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practice of confining prisoners who have received a m sconduct to
the RHU, and a favorabl e decision enjoining the Conmonweal th

Def endants frominappropriately ventilating the RHU cell woul d
alleviate the threat of injury to Plaintiff. Thus, taking
Plaintiff’s allegations and reasonabl e i nferences therefrom as
true, this Court finds that Plaintiff has standing to seek

injunctive relief.

V. CONCLUSI ON

In sum the Court finds that Plaintiff states a claim
pursuant to Title Il of the ADA agai nst the Commobnweal t h
Defendants in their official capacities only. Additionally,
while Plaintiff concedes that his Section 1983 claimfor all eged
Ei ght h Arendnent vi ol ati ons agai nst the Conmonweal t h Def endants
in their official capacities should be dism ssed, this Court
further finds that Plaintiff fails to state a Section 1983 claim
for Ei ghth Amendnent viol ations agai nst the Commonweal th
Defendants in their individual capacities. Finally, this Court
finds that Plaintiff has standing to seek injunctive relief
agai nst the Commonweal t h Def endants.

Accordingly, Plaintiff’s Mdtion for Permssion to File
Attached Anmended Conpl aint is DENI ED, and the Commonweal t h

Def endants’ Motion to Dismss Oiginal Conplaint is GRANTED IN

PART and DENI ED | N PART.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

RONALD B. WESLEY ; ClVIL ACTI ON
Plaintiff, :
V.
DONALD T. VAUGHN, et al. No. 99-1228
Def endant . ; No. 99-1229
ORDER
AND NOW this day of March, 2003, in consideration

of the Motion for Permssion to File Attached Anended Conpl ai nt
filed by pro se Plaintiff Ronald B. Wesley (“Plaintiff”) (Doc.
Nos. 38 and 39) and the Response thereto by Defendants G aterford
Superintendent Donald T. Vaughn, former Corrections Health Care
Adm ni strator Donna Hal e, Lieutenant Philip Baskin, and Unit
Manager Wlliam D. Conrad, in their individual and official
capacities (collectively, the “Commonweal th Defendants”) (Doc.

No. 41), it is ORDERED that Plaintiff’s Mdtion for Perm ssion to
File Attached Anended Conpl aint is DEN ED.

In consideration of the Conmonweal th Defendants’ Mdtion to
Dismss Oiginal Conplaint (Doc. No. 40) and Plaintiff’s Response
thereto (Doc. No. 42), it is ORDERED that the Comonweal t h
Def endants’ Motion to Dismss Oiginal Conplaint is GRANTED IN
PART and DENI ED | N PART.

It is further ordered that the Commonweal th Def endants’

Motion is GRANTED to the extent that Plaintiff’s clai munder the



Anmericans with Disabilities Act (“ADA’) as to the Commonweal th
Def endants, in their individual capacities, and Plaintiff’s
entire claimunder Section 1983 are DISM SSED. Plaintiff’s ADA

cl ai m agai nst the Commonweal th Defendants in their official

capacities remains before this Court.

BY THE COURT:

JAMES MG RR KELLY, J.



