IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TEAVSTERS HEALTH AND VELFARE : CIVIL ACTI ON
FUND OF PHI LADELPHI A AND VICI NI TY, -
Plaintiffs, : 00- 5562
V. :

WORLD TRANSPORTATI ON, | NC.,

Def endant s.

MEMORANDUM AND ORDER

JOYNER, J. JANUARY , 2003

Plaintiffs Teansters Health and Welfare Fund (“Wl fare
Fund”), Teansters Pension Trust Fund (“Pension Trust Fund” and
jointly wth Welfare Fund, “Funds”), and WIlliamJ. Ei nhorn
(“Einhorn” and jointly with Funds, “Plaintiffs”) filed a
Conpl ai nt on Novenber 1, 2000, alleging that Defendants Trans
Frei ght Systens, Inc. (“Trans Freight”), Wrld Transportation,
Inc. (“Wrld”), and R chard Rueda (“Rueda” and jointly with Trans
Frei ght and World, “Defendants”) failed to remt enployer
contributions and that Defendant R chard Rueda, individually, was
personally liable on piercing the corporate veil and breach of
fiduciary duty clains. The parties have stipul ated that
Def endant Trans Freight is |liable for Wrld s obligations to the
Funds and that the damages total $390, 744.58. The non-jury trial
inthis matter was held on August 5 and 6, 2002 to determ ne

whet her Rueda coul d be held personally |iable.



As di scussed below, the Court finds that Defendant R chard
Rueda is not personally liable for the obligations to the Funds
because there is insufficient evidence to pierce the corporate
veil and to find fiduciary liability. W now nmake the foll ow ng
findings of fact and concl usions of |aw

FI NDI NGS OF FACT

1. Plaintiffs Teansters Health and Wl fare Fund and
Teansters Pension Trust Fund are trust funds under 29 U S.C. 8§
186(c) (5) and have their principal place of business in
Phi | adel phi a, PA

2. Plaintiff WlliamJ. Einhorn is a fiduciary of the
Funds within the neaning of 29 U S.C. § 1002(21).

3. Def endants World Transportation, Inc., Trans Freight
Systens, Inc., and Richard S. Rueda maintained their principal
pl ace of business in Phil adel phia, PA

4. Wrld was an affiliate corporation of Trans Freight, a
Pennsyl vani a cor porati on which perfornmed managenent, | egal,
adm ni strative, financial and accounting, human resources, and
payrol | servi ces.

5. Ri chard Rueda was the sol e sharehol der, sole director
and Chi ef Executive Oficer of Defendants Trans Frei ght and
Wor | d.

6. The officers of Wrld were the sanme officers of Trans

Freight. They included Ri chard Rueda, CEO and | ater President;



Peter Albert, President; Jorge din, Vice President of

Oper ati ons; Stephen Drechler, Vice President of Finance and
Secretary; Gegory Christian, Vice President of Adm nistration
and i n-house counsel.

7. On or about March 7, 1994, World and Teansters Local
929 entered into a collective bargaining agreenent for the term
of March 7, 1994 to Decenber 23, 1998.

8. Wrld was also a party to collective bargaining
agreenents with Teansters Local 107, effective March 1, 1994.

9. Pursuant to coll ective bargaini ng agreenents between
Teansters Local 107 and Teansters Local 929, respectively, Wrld
was obligated to make nonthly contributions to the Pension Trust
Fund and the Wl fare Fund on behalf of represented enpl oyees.

10. The Pension Trust Fund Agreenent was anmended effective
July 1, 2000 to state: As each hour is worked and/or paid for
whi ch contributions are payable to the PENSI ON FUND, the paynent
of contributions due fromthe COVERED EMPLOYER to t he PENSI ON
FUND accrues and shall be considered as being as held in trust by
t he COVERED EMPLOYER for the benefit of the PENSION FUND to whom
such trust noney is due and payable. See Joint Pre-Trial
Menmor andum  11.

11. The human resources departnment at Trans Frei ght was
responsible for calculating World’s contribution to the Funds

according to the collective bargai ni ng agreenents.



12. The financial departnment woul d approve and prepare
contribution checks which would then be signed by an officer,
i ncl udi ng Rueda, din, and Drechsler.

13. Wien there were discrepancies in contributions, the
Funds’ practice would be to contact Defendants and send a
corrected bill for past due contributions.

14. After the Funds notified Wrld that it failed to pay
contributions to the Pension Trust Fund for Local 929 overtine
hours, Wbrld acknow edged the obligation and started nmaki ng fund
contributions for Local 929 overtine hours in 1997.

15. At the Funds’ request, Wrld submtted to an audit of
its records for the period from 1994 through 1997. The audit
commenced in 1998. A second audit, which commenced in 2001 was
conducted for the years 1998 to Cct ober 2000.

16. On Novenber 3, 2002, the Funds notified the Defendants
about the final results of the 1994-97 audit. The 1998-2000
audit was reported on Septenber 13, 2001.

17. The parties have stipul ated that Defendant Trans
Freight is liable for Wrld' s obligations to the Funds. See
Amendnent to Joint Pre-Trial Menorandum § 1.

18. The audits reveal ed that the danages owed to the Funds
by Defendants Wrld and Trans Freight total $390,744.58. 1d. at
2.

19. In 1998, Trans Freight obtained a line of credit for



ten mllion dollars at First Union Bank. All assets fromthe
affiliates served as collateral for the | oan.

20. On Cctober 15, 2000, First Union Bank foreclosed on the
| oan and seized Trans Freight’s assets.

21. Trans Freight ceased to operate after QOctober 2000.

DI SCUSSI ON

l. Pi erci ng the Corporate Veil

An individual can be personally liable for the debts of a
corporate entity if the court pierces the corporate veil by
finding the corporate identity was nerely an alter ego. In
determ ning whether to pierce the corporate veil and find an
alter ego, the court considers: (1) gross undercapitalization;
(2) failure to observe corporate formalities; (3) non-paynent of
di vidends; (4) insolvency of the debtor corporation; (5)
si phoni ng of funds by the dom nant sharehol der; (6) non-
functioning of other officers and directors; (7) absence of
corporate records; and (8) the fact that the corporation is a
mere facade for the operations of the dom nant stockhol der.

Kaplan v. First Options of Chicago, Inc., 19 F. 3d 1503, 1521 (3d

Cr. 1994). *“In short, the evidence nust show that the
corporation’s owners abused the | egal separation of a corporation
fromits owners and used the corporation for illegitimte
purposes.” 1d. Since an alter ego theory is “akin to and has

el ements of fraud,” the plaintiff has the burden of show ng



liability by clear and convincing evidence. 1d. at 1522.

Plaintiffs argued that there is sufficient evidence to
justify piercing the corporate veil to hold Defendant Richard
Rueda |iable for corporate obligations. W consider the veil
piercing factors! and this Court finds that there is no clear and
convi nci ng evidence that justifies inposing alter ego liability
on Def endant Rueda personally.

1. G oss Undercapitalization

Wil e we recogni ze that gross undercapitalization is “of
particular inportance in a veil-piercing analysis, especially in
the case of a closely held corporation” such as Trans Freight, we
find no evidence that the corporation was grossly

undercapitalized. Trustees of the Nat’'|l Elevator |ndus. Pension,

Health Benefit and Educ. Funds v. Lutyk, 140 F. Supp. 2d 447, 458

(E.D. Pa. 2001). Rather, Trans Freight operated with sol vency
for at | east several years. It was not so undercapitalized that
it was unable to neet debts in the normal course of business. It
appears to this Court that Trans Freight started to face
financial difficulty in 1997 after it lost a major contract with
the retailer Strawbridge and Clothier. Despite this setback,

Trans Freight was still adequately capitalized such that it was

! We do not detail the non-paynent of dividends,
i nsol vency, and facade factors because the non-paynent of
di vidends is undisputed and the | ack of evidence nakes the other
factors superfluous to our determ nation whether to pierce the
corporate veil



able to secure a ten mllion dollar loan fromFirst Union Bank in
1998.

2. Si phoni ng of Funds by Dom nant Shar ehol der

The “repaynent of legiti mte sharehol der | oans by itself
does not constitute siphoning and is insufficient to pierce the
corporate veil, even if the transaction nmay constitute fraud;”
however, the repaynent of |oans from sharehol ders or other
di version of corporate assets at a tine when the conpany’s
finances are troubled may strongly indicate siphoning. Lutyk, 140
F. Supp. 2d at 458. Furthernore, “the use of corporate funds for
personal benefits - again, particularly especially at a tine of
financial distress - also supports piercing the corporate veil.”
Id. at 459. Comm ngling of funds can al so be considered in
piercing the veil inquiries. ld.

Plaintiffs claimthat Trans Frei ght nade substanti al
charitabl e donations while undergoing financial problens. As a
result, Rueda, Plaintiffs argue, received “a certain social,

personal benefit.” See Plaintiffs’ Proposed Findings of Fact, 19.
W find that these charitable donations were not siphoned for
personal benefit but rather, they were |l egitinmte business
expenses, which served advertising and busi ness generating
purposes. Additionally, this Court finds no other evidence of

i nproper uses of funds for personal benefit. Plaintiffs question

Rueda’ s use of a conpany boat, but fail to present evidence that



it was bought, nmintained, or used for personal benefit.

Def endant Rueda contends that rather than siphoning funds, he

i nfused funds into the corporation with |oans that were unlikely

to be repaid. It appears to this Court that this case is in line
with one in which the defendant, “in |oaning the corporation

| arge sunms of noney, acted |ike a good samaritan for the survival

of the corporation.” Lutyk, 140 F. Supp. 2d at 459; see also

Carpenters Health and Welfare Fund v. Kenneth R Anbrose, Inc.,

727 F.2d 279, 284 (3d Cr. 1983)(overruling veil-piercing because
def endants acted as "good samaritans” by nortgagi ng hone in an
attenpt to keep the corporation solvent).

3. Corporate Fornmalities and Records

“Al t hough courts often do not hold closely-held corporations
to strict standards with respect to corporate formalities,
di sregard of corporate formalities remains a factor of sone
significance even where the corporation is closely held.” Lutyk,
140 F. Supp. 2d at 460. Although the parties have stipul ated
that Trans Freight is liable for Wrld' s obligations, this Court
finds that there is no evidence show ng that Trans Freight
di sregarded corporate formalities and records such that Defendant
Rueda shoul d be held personally |iable.

D. Non-functioning officers

It is clear fromthe record that there were functioning

officers with duties and responsibilities in the daily operations



of Trans Freight. For exanple, Peter Al bert served as President
before his resignation. Jorge Aiu was Vice President of
Operati ons and supervised adm nistrative and operational matters.
St ephen Drechler served as Vice President of Finance and Chief
Financial O ficer and oversaw accounting and finance matters.
Gregg Christian was Vice President and in-house counsel. Each
i ndi vidual was involved with the business of Trans Frei ght al ong
wi t h Defendant Rueda.

Therefore, with the evidence on record, we do not find that
Trans Freight operated as a nere facade for the Defendant Rueda,
and we will not pierce the corporate veil

[I. Fiduciary Liability

Plaintiffs aver Defendant R chard Rueda, individually, is
personally liable as a fiduciary under 8 3(21)(A) of the Enployee
Retirenment |Incone Security Act of 1974 (“ERISA"), 29 U S.C. 8§
1002(21)(A). A fiduciary is personally liable for a breach of
fiduciary duty under 29 U S.C. 8§ 1109(a). ERI SA defines a
fiduciary as a person who “exercises any discretionary authority
or discretionary control respecting managenent of such plan or
any authority or control respecting the nanagenent or disposition
of assets.” 29 U.S.C. 8§ 1002(21)(A)(i). “A person is an ERI SA
fiduciary if he exercises control or authority over the plan's

assets, managenent or adm nistration.” CQurcio v. John Hancock

Mut. Life Ins. Co., 33 F.3d 226, 233 (3d Cir. 1994). In order




for an individual to be held |iable as an ERI SA fiduciary, the
court nust determne: 1) whether the unpaid contributions were
pl an assets; and 2) whether the individual exercised

di scretionary control or authority over such assets. PMIA-ILA

Cont ai neri zation Fund v. Rose, No. 94-5635, 1995 W 461269, at *4

(E.D. Pa. Aug. 2, 1995).

A. The Unpaid Contributions Were Not Pl an Assets

The ERI SA statute does not define what constitutes “plan

assets,” however, courts have | ooked to the agreenent which
created the enpl oyee benefit plan in order to define plan assets.

See id.; Galgay v. Gangloff, 677 F. Supp. 295 (E.D. Pa. 1987).

For exanple, Plaintiffs cite Galgay v. Gangloff, 677 F. Supp. 295

(E.D. Pa. 1987) in support of their argunent that unpaid
contributions are assets of the Fund at the tine the noney was
due and owng. In Galgay, the court found unpaid contributions
to be fund assets because of the “clear and undi sputed | anguage”
of the agreenent which vested delinquent contributions when the
nmoney was due and owi ng. Galgay, 677 F. Supp. at 301. The Gl gay
court, however, also specifically pointed out that “the argunents
and circunstances in this case are unusual, and the court by no
means hol ds as a general rule that enployers nmay be |iabl e under
ERI SA as fiduciaries nerely because of delinquent contributions
to a nulti-enployer plan.” |d.

In this case, we find that there is no clear and undi sputed

10



| anguage in the Pension Trust Fund Agreenent. The parties have
stipulated that the Trust Fund Agreenent was anended in July 2000
to incorporate unpaid contributions as fund assets. As anended,
it states: “As each hour is worked and/or paid for which
contributions are payable to the pension fund, the paynent of
contributions due fromthe covered enpl oyer to the pension fund
accrues and shall be considered as being held in trust by the
covered enployer for the benefit of the pension fund to whom such
trust noney is due and payable.” See Joint Pre-Trial Menorandum
11.

Prior to the July 2000 anendnment, however, we find no
evidence fromthe record that the Trust Fund Agreenent clearly
and undi sputedly included unpaid contributions as plan assets.
Regardl ess of the Funds’ practice before the amendnent, w thout
“clear and undi sputed | anguage” to the contrary, we consi der past
due contributions not to be booked as plan assets until the
del i nquent anounts were determ ned by an audit or contribution
report. See N.T., 8/5/02 of Einhorn, 22; N T., 8/5/02 of Duffy,
74-75. |t appears to the Court fromthe record that w thout
knowi ng the correct anmount due, unpaid contributions could not be
booked as assets. Since there was no contribution report and the
results of the 1994-97 and 1998-2000 audits were not known unti l
Novenber 3, 2002 and Septenber 13, 2001, respectively, we find

t hat past due contributions could not be considered booked as

11



pl an assets until those tinmes when the anounts owed were
ascert ai ned.

B. Def endant Rueda Did Not Exercise D scretionary Control

Over Assets

Even assum ng arguendo that the unpaid contributions could
be considered plan assets, Plaintiffs still fail to show
fiduciary liability because Defendant Rueda did not exercise
di scretionary authority or control over plan assets. Rueda was
only mnimally involved with the fund contri bution procedure.

The Human Resource Director would calcul ate the fund
contributions and request a check fromthe financial departnent.
After the financial departnent approved the check, an officer
woul d sign it. Although Defendant Rueda occasionally signed
conpany checks, other officers and departnents clearly handl ed
the contributions to and the relationship with the Funds.

I n cases of underpaynents to the Funds, the general practice

for over twenty years would be that the Funds would notify
Def endants and send a corrected invoice within a few nonths.
Def endants would wait for the invoice for the corrected anount
and then remt the paynent. Wen there was an overpaynent to the
Funds, the Funds woul d al so send a check for the difference. See
N.T., 8/6/02 of Rueda, 97, 103.

W find that Plaintiffs have presented no evidence to

denonstrate that Defendant Rueda exercised any discretionary

12



control over plan asset or purposely diverted fund contributions.
It appears to this Court that Rueda acted consistently with

customary procedure once the Pension Fund infornmed himthat “a
bill was comng.” See N.T., 8/6/02 of Rueda, 98. |In fact, when
Def endants were infornmed about an outstanding obligation in June
1997, Rueda attenpted to find out what the obligation was instead
of trying to avoid paying it. Wen Defendants never received a
corrected invoice, Defendant Rueda instructed Stephen Dreschler
to contact the Fund nanager and resolve the issue. See N T.,

8/ 6/ 02 of Rueda, 97. This Court further notes two other factors
that cut against Plaintiffs argunent. First, starting in 1998,
Rueda’s role in the managenent of Trans Freight was significantly
di m ni shed because of kidney failure and other related health
probl ens. Second, there was a considerable delay fromthe
notification about the m scal cul ated fund contributions and the
results of the audit. Although Plaintiffs contend that

Def endants were obligated to hire an outside accountant to review
the contribution paynent records, we note that the results of
Plaintiffs' audits, which comenced in 1998 and 2001
respectively, were not known until well after First Union bank
sei zed Trans Freight’s assets on Cctober 15, 2000. This Court
finds that there is no evidence on the record that denonstrates

t hat Def endant Rueda avoi ded, or even was unwilling, to pay the

unpai d contribution obligations at anytine between June 1997 and

13



Oct ober 2000 when the assets were seized.

Thus, the Court finds that Defendant Rueda is not personally
liable as a fiduciary because the unpaid contributions were not
pl an assets and Rueda did not exercise discretionary control over
pl an assets.

CONCLUSI ONS OF LAW

1. This Court has jurisdiction over the subject matter and
the parties to this action pursuant to 88 505 and 515 of the
Enpl oyee Retirenent |Incone Security Act of 1974 (“ERISA"), 29
U.S.C. 88 1132 and 1145, respectively, and § 301(a) of the Labor
Managenent Rel ations Act, as anended, 29 § 185(a).

2. Plaintiffs have failed to show sufficient evidence to
pi erce the corporate veil

3. Def endant Richard Rueda is not personally |iable as an
alter ego of Trans Freight Systens, Inc.

4. Plaintiffs have failed to prove sufficient evidence
that the unpaid contributions were plan assets and that Rueda
exerci sed discretionary control over plan assets.

5. Def endant Richard Rueda is not a fiduciary under 29
US C 8 1002(21)(A) and is not liable for a breach of fiduciary
l[iability under 29 U . S.C. § 1109(a).

CONCLUSI ON

An appropriate Order follows.

14



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TEAVSTERS HEALTH AND VELFARE : CIVIL ACTI ON
FUND, ET. AL., :
Plaintiffs, : 00- 5562
V. :

WORLD TRANSPORTATI ON, | NC.,
ET. AL.,

Def endant s.
ORDER
AND NOW this day of January, 2003, upon
consi deration of evidence presented at trial on August 5 and 6,
2002, and Plaintiffs’ and Defendants’ proposed findings of fact
and conclusions of law, it is hereby ORDERED, in accordance with
t he foregoi ng nenorandum as foll ows:
1. Judgnent is entered in favor of Plaintiffs on Count One
of Plaintiffs’ Conplaint agai nst Defendants Trans
Frei ght Systens, Inc. and Wrld Transportation, Inc.
2. Trans Freight Systens, Inc. is liable for Wrld
Transportation Inc.’s obligation to the Plaintiffs for
damages totaling $390, 744. 58.
3. Judgnent is entered in favor of Defendant Richard Rueda
on Count Two of Plaintiffs’ Conplaint.
4. Judgnent is entered in favor of Defendant Ri chard Rueda

on Count Three of Plaintiffs’ Conplaint.



BY THE COURT:

J. CURTIS JOYNER, J.



