IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

THERESA A. DI NTI NO, ET AL., : ClVIL ACTI ON
: NO 01-3574
Pl aintiffs,
V.
JOHN ECHCLS, ET AL.,

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. January , 2003

Theresa A Dintino (“plaintiff”) filed a conplaint against
Lt. John Echols, Deputy Comm ssioner John Norris and the
Phi | adel phia Police Departnent alleging a nunber of federal and
state causes of action arising fromplaintiff’s arrest on July
20, 1999. Each cause of action brought by the plaintiff is based
upon plaintiff’s allegation that Lt. Echols, a Philadel phia
police officer, arrested her w thout probable cause. Under the
undi sputed facts of this case, the court concludes that no
reasonable jury could find that Lt. Echols | acked probabl e cause
to arrest the plaintiff, or that, with reckless disregard for the
truth, he omtted a material fact fromthe affidavit of probable
cause or made a false statenent therein. Since Lt. Echols’s
conduct did not violate the plaintiff’s constitutional rights, or
Pennsyl vania Law, summary judgnent in favor of the defendants on

all counts is appropriate.



. BACKGROUND

A. The Underlying Crimnal Proceedi ng

Prior to the events giving rise to the instant
litigation, the plaintiff had been enployed as a civilian
enpl oyee of the Phil adel phia Police Departnent (“police
departnent” or “departnent”) for approxinmately twenty-six years.
Plaintiff spent twenty of those twenty-six years, and all periods
rel evant hereto, working as a clerk typist in the crimnalistics
| aboratory (“crine lab”).* In the fall of 1998, the departnent
aut hori zed a fixed nunber of overtine-hours to be allotted anong
crime | ab enpl oyees on a voluntary basis. Plaintiff regularly
requested, and was afforded, overtine-hours.

On January 6, 1999, Lieutenant John Echols (“Echols”),
a Phil adel phia police officer assigned to the Internal Affairs
Unit, received an anonynous letter alleging that the plaintiff
was unlawfully receiving overtinme pay. Specifically, the letter
al l eged that on a nunber of occasions when the plaintiff was
schedul ed for and earning overtine, she was not present in the
crinme lab, but instead, was either at her hone or working at a
second job as an aerobics instructor at Saint Agnes Hospital’s
VWl | ness Center in Philadel phia, Pennsylvania (the “hospital”).

The letter further alleged that in 1998, plaintiff was schedul ed

! Plaintiff’s enploynent responsibilities consisted
primarily of typing witten reports prepared by chem sts and
t echni ci ans.



and paid for having worked overtine on ninety-five (95) days of
that year, but that on forty-five (45) of those days, the
plaintiff taught aerobics at the hospital during the sane hours
for which she had collected overtinme fromthe departnent.

After receiving the letter, Lt. Echols commenced an
investigation into the allegations contained therein. As part of
the investigation, Lt. Echols contacted the hospital and
confirmed plaintiff’s enploynent there. Lt. Echols al so conpared
the hospital’ s enploynment records with the records of the police
departnent. Through this conparison, Lt. Echols uncovered that
bet ween January 7, 1998 and March 24, 1999, there were fifty-
three (53) occasions in which plaintiff was signed-in at the
hospital (to teach aerobics) while, at the sane tine, being
schedul ed and paid for working overtinme with the police
depart nent.

The investigation continued and on February 2 and 3,
1999, through surveillance, plaintiff was observed either at hone
or at the hospital (teaching aerobics) during the sane tine
periods for which she was earning overtine with the police
departnent. Additionally, between April 15 and May 19, 1999, Lt.
Echols interviewed ten individuals who worked with plaintiff at

the crime | ab, who provided corroboration to the accusati ons nade



in the anonynmous letter.?

On or about July 15, 1999, Lt. Echols sunmarized his
findings fromthe investigation in an Affidavit of Probable
Cause, and, in accordance with Cty of Philadel phia Police
Departnent procedure, submtted it, along with supporting
docunents, to the Phil adel phia County District Attorney’'s Ofice,
whi ch approved Lt. Echols’s request to seek an arrest warrant.

On July 20, 1999, Lt. Echols interviewed the plaintiff.

After being advised of her Mranda rights, however, plaintiff

2 First Lt. Echols interviewed crine lab civilian
supervi sors Joseph McBride and Lewis Brenner. MBride and
Brenner both stated: 1) that they were the plaintiff’s direct
supervisors (during their respective shifts); 2) that plaintiff
had been approved to work overtinme; 3) that while earning
overtinme, crine | ab enpl oyees nust be present in the crinme |ab
buil ding; 4) that the plaintiff was never authorized to work at
home, or be anywhere other than the crine |ab, while earning
overtime; 5) that the plaintiff was never authorized to work for
the hospital, or anyone else for that matter, while earning
overtime with the departnent; 6) that they were unaware that
plaintiff was al so enployed by the hospital; 7) that they were
unaware that plaintiff worked at the hospital during the same
hours for which she was earning overtine fromthe departnent; and
8) that there were no civilian supervisors on duty between the
hours of 4:00 p.m and 12:00 a.m (which represent the hours in
which plaintiff allegedly left the crinme | ab while earning
overtine). Both interviews were transcribed and signed by the
i ntervi ewees, and both, Brenner and MDBride, acknow edged naki ng
these statenents at their respective deposition.

Lt. Echols also interviewed eight of the plaintiff’s
non- supervi sory cowrkers. The information obtained fromthe
respective interviews of these individuals corroborated the
statenments of Brenner and MBride, and was consistent with the
accusations made in the anonynous letter. During these
interviews, Lt. Echols was al so made aware that plaintiff’s hours
were entered into the departnent’s payroll records by other crine
| ab enpl oyees, and not by plaintiff.

4



declined to continue the interview. Based on the affidavit and
supporting docunents prepared by Lt. Echols, an arrest warrant
was i ssued by a Philadel phia judicial officer and plaintiff was
arrested (essentially for the theft of approximately four
t housand, five hundred dollars ($4,500) in overtine wages) and
charged with felony Theft, Theft by Deception, Receiving Stolen
Property, Tanpering with Public Records or Information, Securing
Docunments by Deception and Unsworn Fal sification to Authorities.
On May 22, 2000, the plaintiff was found not guilty of
all charges by a Phil adel phia Court of Common Pl eas judge sitting
without a jury.?3

B. The Instant Action

Foll ow ng her acquittal at trial, the plaintiff and her
husband filed the instant action against Deputy Conm ssioner John
Norris,* Lt. Echols (collectively “individual defendants”) and

the Gty of Philadelphia (the “Cty”). The conplaint contained

3 The plaintiff defended agai nst these charges by

all eging that although she was not working at the crinme |ab
during the hours indicated in the department’s personnel records,
she woul d make-up the hours m ssed at tinmes for which she was not
schedul ed to work and not paid. See infra note 8. In My, 2001,
the plaintiff returned to work with the crine |ab.

4 Wth regards to all causes of action agai nst Deputy
Comm ssioner Norris, the plaintiff has conceded, in her response
to defendants’ notion for summary judgnment, that there is no
evi dence of Deputy Comm ssioner Norris’s know edge of or
i nvol venent in the investigation and subsequent arrest of
plaintiff, and that therefore, summary judgnent with respect to
all clainms agai nst Deputy Comm ssioner Norris is appropriate.
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the following allegations: 1) COUNT |: that the individual

def endants | acked probabl e cause to arrest, and that arresting
plaintiff in the absence of probabl e cause constitutes unlawful
sei zure, false arrest, nmalicious prosecution and il egal
inprisonnment, all in violation of the Fourth and Fourteenth
Amendnents to the United States Constitution and 42 U . S.C. § 1893
(“Section 1983"); 2) COUNT IIl: that the Cty acted with
deliberate indifference in failing to train Lt. Echols and that
such failure resulted in the violation of plaintiff’s
constitutional rights as conplained of in Count I, and is,
therefore, actionable under Section 1983; 3) Count I1l: that as a
result of their acts and om ssions, the defendants are liable to
plaintiff, under Pennsylvania tort law, for false arrest, false

i nprisonnment, malicious prosecution, intentional infliction of
enotional distress, outrageous conduct, negligence and gross
negligence;® and 4) Count |V: that by reason of the acts and
conduct of the defendants, plaintiff’s husband has suffered from

Loss of Consortium

> As previously stated, plaintiff has agreed that al

cl ai ns agai nst deputy Conm ssioner Norris should be dism ssed
summarily. The plaintiff further concedes that under the
Political Subdivision Tort Cains Act, 42 PA. Cons. STAT. 88 8541-
64, the clains contained in Count Il cannot be brought agai nst
the Cty, and should therefore, also be dism ssed on sumary

j udgnent .



C. Plaintiff’'s Argunent

The gist of plaintiff’s claimis that because of the
Cty' s failure to train Lt. Echols adequately, he conducted a
flawed and i nconplete investigation into the accusations nmade in
t he anonynous letter, and that as a result, his judgnent that
there was probable cause to arrest the plaintiff was in error.
Specifically, the plaintiff contends that Lt. Echols’s
investigation fell short with regards to the collection and
anal ysis of the departnent’s personnel records, and the scope of
the surveillance and intervi ews conducted.

In support of her claim plaintiff asserts that Lt.
Echol s exam ned only the conputer-generated Daily Attendance
Reports (“DAR’) and not the daily tine sheets, that Lt. Echols
knew that the plaintiff did not enter her own hours into the
DAR, ® and that the conputer programused by the crine |lab for

recordi ng hours worked, is only able to record straight tine.”

6 I nstead, plaintiff submtted her hours on handwitten
daily tinme sheets. The information contained within plaintiff’s
time sheets was then entered into the DAR by other crinme |ab
enpl oyees.

! In other words, if an enpl oyee was schedul ed to work
from9:00 aamto 5:00 p.m, but took a two hour break from 1: 00
p.m to 3:00 p.m, the conputer programused by the crine |ab
coul d not account for the resulting two hour gap. Thus, in order
to properly record the nunber of hours worked in a given day, one
woul d either have to “clock-out” at 3:00 p.m, or alternatively,
“clock-out” at 5:00 p.m, but work until 7:00p.m The plaintiff
contends that this resulted in somewhat of an “honor systeni for
recording tinme in the DAR, and that the actual hours worked woul d
have appeared on pre-printed daily time sheets, or sign-in
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Thus, while the DAR accurately reflects the nunber of hours
wor ked, only the daily tinme sheets would accurately reflect the

actual hours worked. Accordingly, the plaintiff contends that

Lt. Echols should have exam ned the daily tinme sheets, and that
had Lt. Echols done so, he would have determ ned that although
the DAR did not accurately reflect the particular hours worked by
plaintiff, they did accurately reflect the nunber of hours
wor ked, and that therefore, at the nonent of the arrest, there
was no probable cause to believe that plaintiff was illegally
coll ecting overtine.

Wth regards to the scope of the surveill ance,
plaintiff contends, and the defendants do not contest, that
surveillance of the plaintiff was only conducted between the

hours of approximately 4:00 p.m and 8:00 p.m?® Plaintiff

sheets, upon which crinme | ab enpl oyees would indicate a “tine-in”
and a “time-out.” Curiously, none of these tinme sheets have been
provided to the court. Nonetheless, drawing all inferences in
favor of the plaintiff, as the non-noving party, the court wll
assunme that had Lt. Echols exam ned the tinme sheets, he would
have realized that the defendant was not illegally receiving
overtinme pay.

8 As a result of this admttedly limted surveill ance,
however, the plaintiff was observed, on February 2, 1999, |eaving
the crime lab at 5:10 p.m As of 7:50 p.m plaintiff had not
returned to the crine lab, and at 8:10 p.m, plaintiff’s car was
observed parked outside of her residence. On the sane night,
plaintiff clainmed five (5) hours of overtime, which according to
the DAR were to have been conpl eted between 5:45p. m and 10: 45
p.m On the follow ng day, the plaintiff was al so observed
| eaving the crime lab at 5:10 p.m and proceedi ng towards the
hospi tal where she taught aerobics. On that night, plaintiff
cl ai med six hours of overtine, which according to the DAR were
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further contends that had the surveillance continued through a

| ater hour, plaintiff would have been observed returning to work
to make-up the lost tinme and that Lt. Echols would have

determ ned that, at the nonent of the arrest, there was no
probabl e cause to believe that plaintiff was illegally collecting
overti ne.

Finally, with regards to the interviews conducted, it
is uncontested that Lt. Echols failed to ask any of the
plaintiff’s coworkers or supervisors how tine was kept and
recorded in the DAR, or whether they, the plaintiff or any other
crime |lab enpl oyee regularly left work during his or her
schedul ed hours and then returned to work at sone point
thereafter to nake-up the tinme. Plaintiff alleges that had
def endant Echol s nmade such inquiries or interviewed certain crine
| ab enpl oyees that were present when she would return to make-up
the hours for which she was paid, he would have determ ned t hat
the plaintiff was, in fact, working at the crinme lab for the
anount of overtine hours for which she paid, and that therefore,
there was no probable cause to believe that plaintiff was

illegally collecting overtine.

to have been conpl eted between 5:45 p.m and 11:45 p. m
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1. DI SCUSSI ON

A. Summary Judgnent St andard

A court may grant summary judgnent only when “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw.”
FED. R Qv. P. 56(c). A fact is “material” only if its existence

or non-exi stence woul d affect outcone of the suit under governing

law. Anderson v. Liberty Lobby, Inc., 477 U S 242, 249 (1986).

An issue of fact is “genuine” only when there is sufficient

evi dence from which a reasonable jury could find in favor of the
non-noving party regarding the existence of that fact. 1d. In
determ ni ng whet her there exist genuine issues of material fact,
all inferences nust be drawn, and all doubts nust be resolved, in

favor of the non-noving party. Coreqgis Ins. Co. v. Baratta &

Fenerty, Ltd., 264 F.3d 302, 305-06 (3d GCr. 2001) (citing

Anderson, 477 U.S. at 248).

Al t hough the noving party bears the initial burden of
denonstrating the absence of a genuine issue of material fact, in
a case such as this, where the non-noving party is the plaintiff,
and therefore, bears the burden of proof at trial, that party
must present affirmative evidence sufficient to establish the

exi stence of each elenent of his case. |1d. at 306 (citing

10



Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986)).
Accordingly, in order to survive sunmary judgnent, the non-noving
party must adduce nore than a “nere scintilla” of evidence in its

favor. Burns v. Barnhart, 312 F.3d 113, 118 (3d Gr. 2002). On

the other hand, the court is “not permtted to weigh the evidence
or substitute [its] own conclusions for [those] of the
fact-finder.” 1d. Thus, summary judgnent is appropriate only if
the court finds that the record "could not |ead a rational trier

of fact to find for the nonnoving party. . . ." Matsushita El ec.

Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 587, (1986); see

Osatti v. New Jersey State Police, 71 F.3d 480, 486 (3d Gr.

1995) (granting sunmmary judgnment for the defendants on the basis
that no reasonable jury could find that defendants were

obj ectively unreasonable in concluding that they had probabl e
cause to believe that the plaintiff’s conduct constituted a
crinme).

B. Count I: Plaintiff’s Rights under the Fourth and
Fourteenth Anmendnents

To establish a clai munder Section 1983, the plaintiff
must show that Lt. Echols, acting under color of state |aw,
deprived her of a right or privilege secured by the Constitution

or laws of the United States. WIIlians v. Borough of West

Chester, 891 F.2d 458, 464 (3d Cr. 1990). The parties agree
that at all tinmes relevant hereto, Lt. Echols was acting under

color of state law. Accordingly, the only question that remains
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is whether Lt. Echols’s actions (i.e., arresting plaintiff)
deprived the plaintiff of a federal right. As previously stated,
the plaintiff alleges that Lt. Echols arrested her wthout
probabl e cause and that as a result, he violated plaintiff’s

ri ghts under the Fourth and Fourteenth Anendnents to the United
States Constitution.

As an initial matter, the court finds that plaintiff’s
clains for arrest w thout probable cause against Lt. Echols nust
be dism ssed to the extent that they are brought under the
Fourteenth Anendnent. As stated by the Suprene Court in Albright
v. Qiver, 510 U S 266, 273 (1994), “where a particul ar
Amendnent provides an explicit textual source of constitutional
protection against a particular sort of governnent behavior, that
Amendnent, [and] not the nore generalized notion of substantive
due process, nust be the guide for analyzing these clains.” |d.
(internal quotations and citations omtted). The Fourth
Amendnent provides an explicit textual source of constitutional
protection against arrest w thout probable cause. See U S. ConsT.
AVEND. 1V; diver, 510 U.S. at 274. In the instant matter, the
plaintiff’s clains arise fromher allegations that Lt. Echols
arrested her w thout probable cause. Therefore, only the Fourth
Amendnent may serve as “the guide for analyzing these clains.”
Adiver, 510 U. S. at 273. Accordingly, the plaintiff’s clains

must be dismssed to the extent that they are brought under the

12



Fourteenth Amendnent.

The Fourth Amendnment to the United States Constitution
prohi bits arrest w thout probable cause. Osatti, 71 F.3d at
482. Specifically, the Fourth Amendnment provi des that

[t]he right of the people to be secure in

t heir persons, houses, papers, and effects

agai nst unreasonabl e searches and sei zures

shall not be violated, and no warrants shal

i ssue, but upon probabl e cause supported by

oath or affirmation, and particularly

describing the place to be searched and the

person or things to be seized.

U S. ConsT. AMEND. |V.  Probable cause to arrest exists when, “the
facts and [the totality of] circunmstances within the arresting
officer’s know edge [at the tinme of the arrest] are sufficient in
t hensel ves to warrant a reasonabl e person to believe that an

of fense has been or is being commtted by the person to be

arrested.” Osatti, 71 F.3d at 483; see Merkle v. Upper Dublin

Sch. Dist., 211 F.3d 782, 789 (3d G r. 2000) (noting that the
Third Grcuit follows a totality of circunstances approach in
assessing the existence of probable cause and that the rel evant

time in determning the existence of probable cause is the tine

at which the arrest was made); Sharrar v. Felsing, 128 F.3d 810,
818 (3d Gir. 1997) (stating that the relevant tinme for

det erm ni ng whet her probabl e cause existed is the tinme at which
the arrest was made). Although generally, the existence of
probabl e cause in a Section 1983 action is a question for the

trier of fact, “a district court may conclude ‘that probable

13



cause exists as a matter of lawif the evidence, viewed [in the
light] nost favorabl[e] to the [p]laintiff,”” could not support a
contrary finding, and the court “may enter summary judgnent

accordingly.” Merkle, 211 F.3d at 788-89 (citing Mntgonery v.

De Sinone, 159 F.3d 120, 124 (3d Cr. 1998); Sherwood V.

Mul vihill, 113 F.3d 396, 401 (3d Cr. 1997); Sharrar, 128 F.3d at

818; Deary v. Three Un-naned Police Oficers, 746 F.3d 185, 190-

92 (3d Gir. 1984)).

Fourth Amendnent jurisprudence teaches that under
Section 1983, challenges to the arresting officer’s determ nation
of probabl e cause, when an arrest is nmade pursuant to a warrant
i ssued by an independent nmagistrate, involve not only the | egal
sufficiency of the affidavit presented to the independent

magi strate, but also the veracity of the affiant.® See Franks v.

Del aware, 438 U. S. 154, 155-56 (1978). First, the plaintiff my
succeed by denonstrating that the facts and circunstances wthin
the arresting officer’s know edge at the tinme of the arrest were
not sufficient to warrant a reasonabl e person to believe that a

crime has been (or is being) conmtted by the person being

° Al though, in the crimnal setting, substanti al
deference is generally afforded to an i ndependent magi strate’s
prior finding of probable cause, when an individual challenges
t he exi stence of probable cause at the tine of the arrest in a
civil action brought under Section 1983, courts are required to
make an i ndependent finding as to the existence of probable
cause, w thout deference to the conclusions of the nagistrate
judge who issued the arrest warrant. See Merkle, 211 F.3d at
789.
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arrested. Osatti, 71 F.3d at 483. This is an objective test,
which ultimately goes to the facial sufficiency of the affidavit
of probabl e cause presented to the independent magi strate.
Second, if the affidavit is legally sufficient onits face, a
challenge to the affiant’s veracity may, nonethel ess, succeed if
the plaintiff can show that the affiant “1) know ngly and
deli berately, or with reckless disregard for the truth, nade
fal se statenents or omssions in his affidavit of probable cause
that create a fal sehood in applying for an arrest warrant; and 2)
such statenents or omi ssions are material to the finding of
probabl e cause.” Merkle, 211 F.3d at 790. The second prong is
subjective, to the extent that it inquires into what this officer
knew, when he knew it, and what he chose to disclose to the
i ndependent nmmgi strate in the probable cause affidavit.

As to the first prong, the |legal sufficiency of the
af fidavit of probable cause, the court concludes that, at the
time of the plaintiff’'s arrest, the facts and circunstances
within Lt. Echols’s know edge were sufficient to warrant a
reasonabl e person to believe that the plaintiff had fraudulently
recei ved overtinme wages fromthe departnent, and no rati onal
trier of fact could find otherw se.

One, Lt. Echols was advised of the plaintiff’s conduct
through a detailed letter, albeit anonynous, which set forth the

accusations against plaintiff.
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Two, Lt. Echols conpared the hospital’s personnel
records to the departnent’s payroll records and found that on
fifty-three (53) separate occasions, the plaintiff had signed-in
to teach aerobics at the hospital during periods for which the
departnent’s records reflected that she was earning overti ne.
Thus, the enpl oynent records exam ned by Echols corroborated the
accusations set forth in the letter.® See Merkle, 211 F.3d at
789-90 (reliance on corroborative evidence supports a finding of
pr obabl e cause).

Three, Lt. Echols conducted ten (10) interviews with
the plaintiff’s supervisors and coworkers. Lt. Echols asked the
plaintiff’s primary supervisor, Lewi s Brenner, whether enpl oyees
earning overtine had to work in the crinme lab building “the
entire tinme,” and was told that “[t] hey nust work in the
buil ding.” Wen asked if he was aware that plaintiff had gone
home and/or to another job while earning overtine, plaintiff’s
supervi sor responded that he was not. In fact, Brenner stated
that he did not even know that the plaintiff had a second j ob.

Additionally, Brenner stated that the plaintiff had no

10 Furthernore, the anonynous letter alleged that the

plaintiff worked at the hospital, while concurrently earning
departnment overtinme, on Mondays and Wednesdays. Lt. Echols’s
conpari son of the enpl oynent records show only three occasions on
which the plaintiff signed-in at the hospital, while earning
departnent overtine, on any other day. Such factual

consi stenci es between the allegations of an informant and ot her
corroborative evidence supports the reasonabl eness of Lt.
Echol s’ s belief that the anonynous |etter was reliable.
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aut hori zation or special permssion to work at hone or teach

aerobics while earning overtine with the departnent. Finally, at
the conclusion of the interview, in which the guestions asked by
Lt. Echols nmade cl ear what the accusations against the plaintiff

were, Brenner was asked, “[i]s there anything you can add to aid

in this investigation,” to which Brenner responded, “no.
Four, Lt. Echols conducted interviews of eight other

crinme | ab enpl oyees, two of whom shared the responsibility of

entering each enployee’s hours into the DAR  During the

interviews of these two individuals, Lt. Echols was told, by

each, that the information entered into the DAR for each enpl oyee

is obtained fromthe respective enployee’s daily tine sheets.

All eight of plaintiff’s cowrkers who were interviewed indicated

that they were unaware that the plaintiff was |eaving the crine

| ab while earning overtinme-pay fromthe City. These individuals

were al so asked whether they had any other information that woul d

assist the police with the investigation. Each and every

i nterviewee answered, “no” to this question.?!
Five, as a result of the above interviews, Lt. Echols

| earned that there were no supervisors on duty during the tine

1 It is clear fromthe interviews that those being
gquestioned were fully aware of the allegations agai nst the
plaintiff. The interviewer repeatedly referred to the
al l egations, and a nunber of those questioned were asked if they
had heard runors of the allegations. Nonetheless, when asked to
provide Lt. Echols with any other pertinent information, none of
the interviewees did so.
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periods in which the plaintiff had left the crinme lab while
earning overtine. The fact that the plaintiff only left the
crime lab at tinmes during which she was unsupervi sed further
supports the reasonabl eness of Lt. Echols’s belief that the
plaintiff was unlawfully earning overtine.

Finally, Lt. Echols conducted surveillance on the
plaintiff, during which he observed the plaintiff |eaving work,
at her honme, or otherwi se not present at the crine lab, at tines
when the DAR refl ected that she was earning overtine.

Based on the investigation conducted by Lt. Echols, the
followng facts were of record at the tinme of the arrest: 1)
bet ween January 7, 1998 and March 24, 1999, there were fifty-
three (53) occasions in which the plaintiff had signed-in to
teach aerobics at the hospital while sinmultaneously signed-in for
overtinme-work with the departnent; 2) the plaintiff was observed
| eaving the crinme | ab and at hone during periods for which she
was signed-in to work overtinme with the departnent; 3) the
plaintiff was required to be present at the crinme lab while
earning overtine; 4) there were no supervisors on duty at the
crime lab for the “shifts” during which the plaintiff was
suspected to be fraudulently earning overtinme; and 5) the
plaintiff’s supervisors were unaware that the plaintiff had a
second job. Based on these facts and circunstances, the court

finds that a reasonabl e person woul d have concluded that there
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was probabl e cause to arrest the plaintiff.

Plaintiff clainms, however, that Lt. Echols’s
i nvestigation was flawed and i nconplete. According to the
plaintiff, had Lt. Echols conducted a proper and thorough
i nvestigation, beyond that which he carried out, the
i nvestigation would have underm ned the probabl e cause cal cul us
in a mterial way. The court disagrees.

First, once a |law enforcenent official has sufficient
evidence within his know edge to establish probabl e cause, no
further investigation is required, and the likely result of any
addi tional investigation that could have been conducted is
irrelevant. See Merkle, 211 F.3d at 790 n.8 (a police officer is
“not required to undertake an exhaustive investigation in order

to validate the probable cause that, in his mnd, already

existed”); see also Vazquez v. Rossnage, 31 Fed. Appx. 778, 779,

2002 W 480963, at *2 (3d Cr. March 29, 2002) (“once [the police
of ficer] had established that there was sufficient probable cause
to arrest [plaintiff], there was no need for additional

investigations”); Ricciuti v. NY.C Transit Auth., 124 F.3d 123,

128 (2d cir. 1997) (“[o]nce a police officer has a reasonabl e
basis for believing there is probable cause, he is not required
to explore and elimnate every theoretically plausible claimof
i nnocence before making an arrest”). Thus, once Lt. Echols’s

determ ned that there was probable cause to arrest, there was no
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duty on his part to exhaust every possible investigatory avenue
or to negate every possible theory that nmay have excul pated the
plaintiff.

Second, the plaintiff does not appear to contend that
Lt. Echols made any knowi ng or deliberate m srepresentations.'?
Instead, the plaintiff contends that Lt. Echols was on sonewhat

of a “wtch-hunt,” for whatever reason, and accordingly, acted
with reckless disregard for the truth when he failed to: 1)
examne plaintiff’s daily tinme sheets in conjunction with the
DARs; 2) conduct additional surveillance; 3) ask any of the
plaintiff’s coworkers or supervisors how tine was kept and
recorded in the DAR, or whether they, the plaintiff or any other
crime |ab enpl oyee regularly left work during his or her
schedul ed hours and then returned to work at sone point

thereafter to make-up the tine.*® This argunent requires that

the court address what Lt. Echols knew, when he knew it and what

12 The plaintiff has presented no evidence that would tend

to show that Lt. Echols was aware that the plaintiff returned to
the crime | ab, after her schedul ed overtine-hours, to nake-up the
hours she m ssed while at hone or teaching aerobics.

13 For the purpose of this opinion and resolving al
doubts in favor of plaintiff, the court finds that had Lt.
Echol s’ s investigation included any of the above procedures, he
woul d have di scovered information that woul d have created a
genui ne i ssue of material fact as to whether or not he had
probabl e cause to arrest. However, because the plaintiff cannot
show a reckl ess disregard for the truth on the part of Lt.
Echols, this finding would not alter the disposition of
plaintiff’s clains.
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he chose to disclose to the independent nmagi strate.

Wth regards to Lt. Echols’s failure to exam ne the
daily tinme sheets, it is uncontested that Brian Pfleegor and
Loui s Szojka, the crine | ab enpl oyees responsible for entering
plaintiff’s hours into the DAR, told Lt. Echols that the
information they enter in the DAR is obtained fromeach
i ndi vi dual enployee’s daily time sheet. Therefore, it was
reasonabl e under the circunstances then present for Lt. Echols to
believe that he could rely on the statenents of these individuals
and that an exam nation of the tinme sheets woul d have been
unnecessary, superfluous and duplicative. Accordingly, the court
finds that, under the uncontested facts, viewed in the |ight nost
favorable to the plaintiff, no rationale trier of fact could find
that Lt. Echols acted with reckless disregard for the truth by
failing to examne the daily tinme sheets.

Wth regards to Lt. Echols’s failure to conduct a nore
extended surveillance of the plaintiff, the plaintiff asserts
that had the surveillance of plaintiff extended past 8:00 p.m,
Lt. Echols woul d have observed the plaintiff returning to work to
make- up the hours she mssed while away fromthe crine |ab. The
decision to tenporally restrict the surveillance would, at worst,
constitute evidence of a negligent or sloppy investigation. It
does not, however, rise to the |level of culpability associated

wth the term*“reckl ess disregard.” Absent evidence of
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wrongdoi ng or bad faith, of which the plaintiff presents none, it
is not the province of the court to second-guess the
i nvestigatory techni ques used and deci si ons nmade by | aw
enforcenent officials. Accordingly, the court finds that, under
the uncontested facts present here, viewed in the |ight nost
favorable to the plaintiff, no rational fact-finder could
conclude that Lt. Echols acted with reckless disregard for the
truth when he limted his surveillance of the plaintiff to
bet ween the hours of 4:00 and 8:00 p. m

Finally, with regards to the scope of the interviews
conducted, the plaintiff alleges that had Lt. Echols asked how
time was kept and recorded in the DAR, or how enpl oyees nade- up
m ssed tinme,! he would have realized that the plaintiff was
“maki ng-up” m ssed overtine-hours by returning to the crinme | ab
after her schedul ed shifts had ended. The relevant tine period
to all issues concerning the existence of probable cause, is the
time at which the arrest was made. See Merkle, 211 F.3d at 789;
Sharrar, 128 F.3d at 818. Accordingly, Lt. Echols cannot be
charged with the benefit of hindsight. At the tine the
interviews were conducted, the interviewees were nmade well aware
of the allegations against the plaintiff. They were al so asked
numer ous questions which gave themthe opportunity to explain how

time was recorded in the DAR  Particularly, at the concl usion of

14

See supra note 7.
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each interview, each interviewe was asked if there was “anything
[they could] add to aid in [the] investigation.” None of the ten
(10) individuals interviewed responded affirmatively. Once
agai n, absent evidence of wongdoing or bad faith, of which the
plaintiff presents none, it is not the province of the court to
second-guess the investigatory procedures used and deci si ons nade
by | aw enforcenent officials, or to nake conjecture as to what
woul d have been the proper question to ask or a better way to
phrase a question by an investigator. Accordingly, the court
finds that, under the facts present here, viewed in the |ight

nost favorable to the plaintiff, no rational fact-finder could
conclude that Lt. Echols acted with reckless disregard for the
truth by failing to ask the specific inquiries proffered by the
plaintiff.

The court, therefore, concludes that the defendants
havi ng presented substantial evidence of probable cause and the
plaintiff having failed to present sufficient evidence to
denonstrate that Lt. Echols acted with reckless disregard for the
truth, no rational trier of fact could find that Lt. Echols
| acked probable cause to arrest the plaintiff. Accordingly,
summary judgment will be entered in favor of the defendant as to
Count |.

C Plaintiff’s Remaining Allegations: Counts Il, |1l and
IV

The court having concluded that, as a matter of |aw,
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Lt. Echols had probabl e cause to arrest, summary judgnent is
appropriate as to all of the plaintiff’s remaining clains.

1. Failure to train against the Cty

In Count Il of the plaintiff’s conplaint, the plaintiff
alleges a failure to train claimagainst the Cty under Section
1983. To establish liability on the part of a municipality for
failure to train police officers, the plaintiff nust denonstrate
that in the execution of an official or unofficial policy or
custom the nunicipality acted with deliberate indifference
towards the plaintiff’s constitutional rights, and that such
deliberate indifference resulted in a violation thereof. See

Monell v. New York City Dept. of Soc. Servs., 436 U S. 658, 694

(1978); Beck v. City of Pittsburgh, 89 F.3d 966, 971-72 (3d Cr.

1996). Al though, under Section 1983, “[i]t is possible for a
muni ci pality to be held independently liable for a
[constitutional] violation even in situations where none of its

enpl oyees are liable,” there can be no nmunicipal liability unless
there is a violation of the plaintiff’s constitutional rights.

Brown v. Pa. Dep’'t of Health Energency Med. Servs. Training

Inst., --- F.3d ---, 2003 W 148919, at *8 (3d Cr. Jan. 22,

2003) (citing Fagan v. City of Vineland, 22 F.3d 1283, 1292 (3d

Cr. 1994) (“a nunicipality can be |iable under section 1983 and
the Fourteenth Amendnent for failure to train its police officers

W th respect to high speed autonobile chases, even if no
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i ndividual officer participating in the chase violated the

Constitution); Collins v. Gty of Harker Heights, 503 U S. 115,

122 (1992) (enphasizing “the separate character of the inquiry
into the question of municipal responsibility and the question of
whet her a constitutional violation occurred,”).

In this case, as discussed above, the court has
concluded, as a matter of law, that the plaintiff’s
constitutional right not to be arrested w thout probabl e cause
was not violated. Therefore, there having been no violation of
plaintiff’s constitutional rights, there can be no mnuni ci pal
liability for failure to train under Section 1983.1%°
Accordingly, summary judgnment will be entered in favor of the
defendants as to Count |1

2. Plaintiff's state |law clains agai nst Lt. Echols

In Count Il of the conplaint, the plaintiff asserts
various cl ains under Pennsylvania tort |aw against Lt. Echols.
Each of plaintiff’s state law clains is addressed bel ow,
separately, in seriatim

The plaintiff alleges that as a result of the

15

Assum ng arguendo that Lt. Echols’s conduct had
violated the plaintiff’s Fourth Anendnment rights, plaintiff’s
failure to train claimagainst the Gty would fail nonethel ess
because she has failed to adduce evidence sufficient to establish
that Lt. Echols’s conduct was proximtely caused by a policy or
customon the part of the Cty to show deliberate indifference
towards the inadequate training of its police officers. See
Monell v. New York City Dept. of Soc. Servs., 436 U S. 658, 694
(1978).
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af orenenti oned conduct on the part of Lt. Echols, he is |iable,
under Pennsylvania tort law, for false inprisonnent, false arrest
and malicious prosecution. Under Pennsylvania law, in order to
succeed on any one of these clains, the plaintiff nust establish
that the defendant officer |acked probable cause to arrest. See

O ender v. Township of Bensalem 32 F. Supp. 2d 775, 791 (E. D

Pa. 1999) (false arrest and false inprisonnent are treated as the
sane claim as they both describe the sanme conduct); G lbert v.
Feld, 842 F. Supp. 803, 814, 821 (E.D. Pa. 1993) (in order to
succeed on clainms of malicious prosecution and fal se arrest, the
plaintiff nmust show that the defendant | acked probabl e cause).
In the case at bar, the court has concluded that Lt. Echols had
probabl e cause to arrest the plaintiff. Accordingly, plaintiff’s
clains for false inprisonnent, false arrest and mali ci ous
prosecution nust fail.

The plaintiff further alleges that as a result of
def endant Echol s’s conduct, he is liable to plaintiff, under
Pennsyl vania tort |aw for intentional infliction of enotional
di stress and outrageous conduct. In order to succeed on a claim
of intentional infliction of enotional distress or outrageous
conduct, the plaintiff nust prove that the defendant's conduct
was extrene and outrageous and that, as a result, she suffered

damages. See Hunger v. Grand Cent. Sanitation, 670 A 2d 173, 177

(Pa. Super. 1996). In this case, the court has concluded, as a
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matter of law, that Lt. Echols had probabl e cause to arrest
plaintiff, and therefore, by definition, acted reasonably.
Accordingly, plaintiff’s clains for intentional infliction of
enotional distress or outrageous conduct nust be di sm ssed.
Finally, the plaintiff alleges that Lt. Echols is
liable to her for the state law torts of negligence and gross
negli gence. Under the Pennsylvania Political Subdivision Tort
Cainms Act, 42 PA. CoNs. STAT. 88 8541 et seq., nmnunici pal
enpl oyees are imune fromsuits in negligence when the allegedly
negl i gent conduct occurred within the scope of the enpl oyee’s

office or duties. 42 PA. Cons. STAT. 88 8541 & 8545; see Moser V.

Bascelli, 865 F. Supp. 249, 253 (E.D. Pa. 1994); Cooper v. Gty

of Chester, 810 F. Supp. 618, 625 (E.D. Pa. 1992). 1In this case,
it is uncontested that while the allegedly negligent conduct
occurred, Lt. Echols was acting within the scope of his office
and duties. Accordingly, plaintiff’s clains for negligence and
gross negligence on the part of defendant Echols cannot succeed,
and summary judgnent will be entered in favor of defendants as to

Count 111.1

I'V. CONCLUSI ON

16 In Count IV of the conplaint, plaintiff’s husband
asserts a cause of action for loss of consortium Having found
in favor of the defendants with regards to all other counts, the
court nust, likew se, grant summary judgnent in favor of the
defendants with regards to Count 1|V.
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Based on the foregoing analysis, the court concl udes,
that summary judgnent shall be granted in favor of the defendants
and against the plaintiff on all counts.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

THERESA A. DI NTINO, ET AL., : CVIL ACTI ON
NO 01-3574

Pl aintiffs,

JOHN ECHOLS, ET AL.,

Def endant s.

ORDER

AND NOW on this 28th day of January, 2003, upon
consi deration of defendants’ notion for summary judgnent (doc.
no. 16) and all responses and replies thereto, it is hereby

ORDERED t hat the notion is GRANTED
It is FURTHER ORDERED t hat defendants notion for

enl argenment of tinme (doc. no. 14) is GRANTED

AND I T I'S SO ORDERED.

EDUARDO C. ROBRENO
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

THERESA A. DI NTINO, ET AL., : CVIL ACTI ON

NO 01-3574

Pl aintiffs,

JOHN ECHOLS, ET AL.,

Def endant s.

JUDGVENT

AND NOW on this 28th day of January, 2003, upon
consi deration of the order of the court dated January 28, 2003,

judgnment is entered in favor of the defendants and agai nst the

plaintiffs.

AND I T I'S SO ORDERED.

EDUARDO C. ROBRENO J
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