IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRUCE A. COOPER : ClVIL ACTION
Petiti oner, :

V.
JAMES PRI CE, et al. :
Respondent s. : No. 98-3009

VEMORANDUM AND ORDER

J. M KELLY, J. JANUARY , 2003
Presently before the Court is a Mdtion to Extend Tine to
File Notice of Appeal Nunc Pro Tunc filed by Petitioner Bruce A
Cooper (“Petitioner”), requesting that this Court grant him an
extension of time within which to file a notice of appeal to the
United States Court of Appeals for the Third Grcuit froma fina
order of this Court.! The District Attorney of Phil adel phia
County, on behalf of herself, Warden Janes Price and the Attorney
CGeneral of the Commonweal th of Pennsylvania (collectively, the
“Respondents”), filed their response thereto in the formof a
Response to Petitioner’s Mtion to Extend Tine Under Fed. R App.
P. 4(a)(5). Wiile Respondents do not dispute the formof relief
requested by Petitioner, they disagree with the | egal rationale

for granting such relief. For the reasons set forth below, this

! Petitioner’s instant notion follows fromhis receipt of
a letter fromthe Cerk for the Third Crcuit informng himthat
the Third Crcuit may | ack appellate jurisdiction over his appeal
for the reason that his notice of appeal was not filed within the
time prescribed by Rule 4(a)(1)(A) of the Federal Rules of
Appel | ate Procedure.



Court GRANTS Petitioner’s notion.

. PROCEDURAL H STORY

On Cctober 2, 2002, this Court issued a Menorandum and Order
denying Petitioner’s petition for wit of habeas corpus as
untinely filed and rejecting Petitioner’s claimof equitable
tolling, without reaching the nerits of Petitioner’s clainms. The
Cct ober 2, 2002 Order, however, inadvertently omtted a
determ nation as to whether a certificate of appealability
(“COA") should issue to Petitioner as required by the Third
Circuit’s Local Appellate Rule 22.2.2 As a result, on or about
Oct ober 14, 2002, this Court received a letter fromPetitioner’s
counsel, Edward F. Borden, Jr., Esquire (“M. Borden”),
requesting that this Court conply with Local Appellate Rule
22.2.% On Cctober 16, 2002, this Court amended its previous
Order to state that a COA should issue to Petitioner.

On Cctober 24, 2002, Respondents filed a Petition for

| mmedi ate Reconsi deration of this Court’s October 16, 2002

2 Local Appellate Rule 22.2 of the Rules of the United
States Court of Appeals for the Third Circuit requires that at
the time a final order denying a habeas petition is issued, the
di strict judge should make a determ nation as to whether a COA
should issue. 3d Gr. R 22.2.

3 The letter indicated that copies of the letter were
sent to Assistant District Attorney John Gol dsborough, Esquire,
Donna G Zucker, Esquire and Mchele S. Davidson, Esquire, all of
whom are |isted as counsel to Respondents on this Court’s docket.
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Amended Order, contending that this Court failed to conply with
28 U.S.C. 8§ 2253(c)(3)* by failing to state that Petitioner made
a substantial showi ng that he was denied a constitutional right.
Consequent |y, Respondents urged this Court to vacate our Anended
Order issuing Petitioner’s COA. On Novenber 5, 2002, this Court
deni ed Respondents’ Petition for |mmedi ate Reconsi deration.?®

On Novenber 19, 2002, Petitioner filed a notice of appeal

4 Pursuant to 8§ 2253(c), a COA may issue to a habeas
petitioner in accordance with the follow ng requirenents:

(c) (1) Unless a circuit justice or judge issues a
certificate of appealability, an appeal nay not be
taken to the court of appeals from-—

(A) the final order in a habeas corpus proceedi ng
in which the detention conplained of arises
out of process issued by a State court; or

(B) the final order in a proceedi ng under section
2255.

(2) Acertificate of appealability may issue under
paragraph (1) only if the applicant has nade a
substantial showi ng of the denial of a constitutional

right.
(3) The certificate of appeal ability under paragraph
(1) shall indicate which specific issue or issues

satisfy the showi ng required by paragraph (2).
28 U.S.C. § 2253(c).

5 I n deciding Respondents’ Petition for |Inmediate
Reconsi deration, this Court considered, anong other pl eadi ngs,
Respondents’ letter reply, which was delivered both to chanbers
and to Petitioner, but not filed wwth the Cerk of this Court.
In the interest of full briefing on the issues, and because no
prejudice would result to the parties, this Court sua sponte
filed and docketed Respondents’ letter reply. W point out this
fact for the reason that this Court will again file and docket a
paper, albeit nunc pro tunc, in the interests of correcting the
record so that it accurately reflects the proceedi ngs that
actually took place and of resolving the jurisdictional dilenmm
di scussed infra.




wth the Third Crcuit. Subsequently, in a letter dated Decenber
2, 2002 fromMarcia M Waldron (“Ms. Waldron”), Cerk for the
Third Circuit, to M. Borden, Petitioner’s counsel, it was
suggested that the Third GCrcuit may | ack appellate jurisdiction
over Petitioner’s appeal. M. Waldron indicated that the final
appeal able order is this Court’s Cctober 2, 2002 Order, and that
Petitioner failed to file his notice of appeal within 30 days of
entry of that order as required by Rule 4(a)(1)(A) of the Federal

Rul es of Appellate Procedure.® The instant notion followed.

1. DI SCUSSI ON

In support of his instant notion for a protective extension
of tinme to file his notice of appeal, Petitioner argues that Rule
4(a) (5) (A of the Federal Rules of Appellate Procedure allows a
district court to extend the tine to file a notice of appeal
provided that: (a) a notionis filed within 30 days of the tine
ot herwi se provided by the rule and (b) the party shows excusabl e
negl ect or good cause. See Fed. R App. P. 4(a)(4) (A (iv).
Wthout nore than a brief recitation of some rel evant docket

entries, Petitioner contends that excusabl e negl ect and good

6 According to Rule 4 of the Federal Rules of Appellate
Procedure, a notice of appeal nust be filed within 30 days after
the judgnent or order appealed fromis entered. Fed. R App. P
4(a) (1) (A). However, when a notion for reconsideration under
Rul e 59 of the Federal Rules of Cvil Procedure is filed, the
time to file an appeal runs fromthe date of entry of the order
di sposing of such notion. Fed. R App. P. 4(a)(4)(A(iv).
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cause are present in this case. Petitioner further contends
that, should this Court grant his request, the 30-day period
woul d not have expired until Decenber 2, 2002, and his notice of
appeal filed on Novenber 19, 2002 woul d have been deened tinely
filed.

Respondents agree with the Petitioner’s request, but provide
this Court with a different rationale than that articul ated by
Petitioner. Respondents contend that Petitioner’s notion as
present ed does not satisfy the dual requirenents for an extension
of time, and that this Court should instead consider as excusable
negl ect and good cause the di screpancy between the papers fil ed
and recorded on the docket and what papers were actually
considered in disposing of this case. W are inclined to agree.
Al so, it appears that Respondents consulted with Petitioner prior
to filing their response to his notion, and that both parties now
collectively agree as to the relief requested.’ Based on the

rati onal e presented by Respondents, and agreed upon by

! In their response, Respondents assert that:

After consultation and agreenent with counsel for
petitioner, both parties are in agreenent that the
foll ow ng paragraphs outline the approach they w sh
this Court to take. Petitioner and respondents believe
that if this approach is taken, the intent of this
Court and the parties will be effectuated, and that his
Notice of Appeal wll be considered tinely filed .

(Response to Pet.’s Motion to Extend Tinme at 5.) Petitioner does
not di spute Respondents’ representation.
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Petitioner, we will permt M. Borden's Cctober 14, 2002 letter

to be filed and docketed nunc pro tunc as a Mtion for

Reconsi der ati on.

Nunc pro tunc, which, in Latin, neans “now for then,”

describes a doctrine that permts acts to be done, after the tine
t hey shoul d have been done, wth a retroactive effect. Thus, an

act nunc pro tunc is an entry made now of something actually

previously done to have the effect of the fornmer date, but
previously omtted through i nadvertence or m stake. Barden v.
Keohane, 921 F.2d 476, 477 n.2 (3d Gr. 1990) (citing Black’s Law

Dictionary) (quotations omtted); see also Maksynthuk v. Frank,

987 F.2d 1072, 1075 n.2 (4th Gr. 1993) (“Nunc pro tunc nerely
descri bes i nherent power of court to nmake its records speak the
truth, i.e., to correct record at later date to reflect what
actually occurred . . . .7).

It appears that the Cerk for the Third Grcuit determ ned,
based ostensibly upon the entries on this Court’s docket report,
that this Court’s October 2, 2002 Oder is the final appeal able
order fromwhich Petitioner should have filed a notice of appeal.

See Fitzsimons v. Yeager, 391 F.2d 849 (3d Cr. 1968).

Significantly, however, this Court took further action subsequent
to the Cctober 2, 2002 Order after we received M. Borden's
Cctober 14, 2002 letter. In response to the letter, we issued an

Amended Order on QOctober 16, 2002 granting the relief requested,



however, w thout explicit nmention of that letter. To clarify the
record for appeal, we now characterize M. Borden’ s Cctober 14,
2002 letter as a proper notion for reconsideration as it was both
tinely filed and requested appropriate relief on reconsideration.
A notion for reconsideration seeks to “correct manifest
errors of law or fact or to present newy di scovered evidence.”

Harsco Corp. v. Zlotnick, 779 F.2d 906, 909 (3d Cir. 1985).

Thus, a notion for reconsideration “addresses only factual and
|l egal matters that the Court may have overl ooked.” d endon

Energy Co. v. Bor. of dendon, 836 F. Supp. 1109, 1122 (E.D. Pa.

1993) (citation omtted). An additional jurisdictional hurdle,
the Federal and Local Rules of Civil Procedure require that
notions for reconsideration be served and filed within 10 days of
the entry of judgnent. Fed. R Cv. P. 59(e) (“Any notion to
alter or anend a judgnent shall be filed no later than 10 days
after entry of the judgnent.”); E.D. Pa. R 7.1(g) (“Mdtions for
reconsideration . . . shall be served and filed within ten (10)
days after the entry of the judgnent, order, or decree
concerned.”). M. Borden’s letter was a proper notion for
reconsideration as it requested that this Court address a | egal
matter that we had overl ooked, and it was tinely delivered to
this Court and to Respondents within the 10-day period prescribed

by Rule 59(e), as calculated pursuant to Rule 6(a), of the



Federal Rules of Civil Procedure.® However, M. Borden's failure
to file his letter with the Cerk of this Court is not fatal, as
this Court previously provided a simlar courtesy, discussed
supra at n.5, to Respondents. Nor is it fatal that M. Borden’s
letter did not take the formof a formal notion for

reconsi der ati on. See GGaco Children's Prods. v. Regalo Int’'l, 77

F. Supp. 2d 660, 661 n.1 (E.D. Pa. 1999) (overl ooking fornal
nmotion requirenment and permtting a less formal filing such as a
letter). Because the letter satisfies the requirenents for a
nmotion for reconsideration, and since no prejudice will result to

the parties, this Court will file and docket nunc pro tunc M.

Borden’s Cctober 14, 2002 letter as a Motion for Reconsideration.
In addition, that this Court issued an Anended Order on Cctober
16, 2002, clearly in response to M. Borden’s COctober 14, 2002
letter requesting relief, further evidences this Court’s intent
to treat M. Borden’'s letter as a Mdtion for Reconsideration.
Thus, the period of time within which Petitioner should have
filed his notice of appeal was tolled by this Court’s Cctober 16,
2002 Anended Order.

The time period within which a notice of appeal should have

been filed was further tolled by Respondents’ Petition for

8 Rul e 6(a) states in pertinent part: “Wen the period of
time prescribed or allowed is |less than 11 days, internedi ate
Sat urdays, Sundays, and | egal holidays shall be excluded in the
conputation.” Fed. R Cv. P. 6(a).
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| mredi ate Reconsi deration, which was tinely filed on Cctober 24,
2002. Wiile this Court deni ed Respondents relief on

reconsi deration, Respondents request that this Court correct an
all eged error of law was well within the purview of a notion for
reconsideration. 1In addition, Respondents’ Petition for

| mredi ate Reconsideration was tinely filed pursuant to Rul e
59(e), as calculated by Rule 6(a), of the Federal Rules of G vil
Procedure. In response to Respondents’ tinely filed Petition for
| medi at e Reconsideration, this Court entered an Order on
Novenber 7, 2002. Thus, this Court’s Novenber 7, 2002 Order
further tolled the tinme within which Petitioner had to file his

noti ce of appeal.

11, CONCLUSI ON

Since this Court’s decision to file and docket nunc pro tunc

M. Borden’s COctober 14, 2002 letter as a tinely filed Mdtion for
Reconsi derati on confornms both Respondents’ subsequent Petition
for I nmedi ate Reconsideration and Petitioner’s notice of appeal
with the applicable time requirenents prescribed by the Federal
Rul es of Civil Procedure and Appel |l ate Procedure, we believe that
the jurisdictional quandary, as indicated by Ms. Waldron’s
letter, is resolved. 1In any event, should the Cerk for the
Third Grcuit disagree with this Court’s assessnent of the

jurisdictional issue, we also GRANT Petitioner’s request for an



extension of tinme pursuant to Rule 4(a)(5) of the Federal Rules

of Appellate Procedure for the good cause indicated above.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

BRUCE A. COOPER : ClVIL ACTION
Petiti oner, :

V.
JAMES PRI CE, et al. :

Respondent s. : No. 98-3009

ORDER

AND NOW this day of January, 2003, upon careful
consideration of the Mdtion to Extend Tine to File Notice of
Appeal Nunc Pro Tunc filed by Petitioner Bruce A Cooper
(“Petitioner”) (Doc. No. 56) and the response thereto, in the
formof a Response to Petitioner’s Mtion to Extend Ti ne Under
Fed. R App. P. 4(a)(5) (Doc. No. 57), filed by Respondents, the
District Attorney of Phil adel phia County, Warden Janes Price and
the Attorney Ceneral of the Conmmonweal th of Pennsylvania, it is
ORDERED t hat :

1. The Cerk of Court will file and docket nunc pro tunc

the letter dated Cctober 14, 2002 from Edward F.
Borden, Jr., Esquire, Petitioner’s counsel, as a Mtion
for Reconsideration.

2. Petitioner’s Motion for Reconsideration was tinely
filed within the 10-day period prescribed by Rule
59(e), as cal culated under Rule 6(a), of the Federal
Rul es of G vil Procedure.

3. This Court’s Amended Order of Cctober 16, 2002 granted



Petitioner’s Mdtion for Reconsideration filed nunc pro

tunc.

In the alternative, Petitioner’'s Motion to Extend Tine

to File Notice of Appeal is GRANTED

BY THE COURT:

JAMES M3 RR KELLY, J.



