IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PRI NCE HARDEN : CVIL ACTI ON
V.
SOUTHWARK METAL MANUFACTURI NG CO. NO. 99-4666

MEMORANDUM AND ORDER

HUTTON, J. Cct ober 2, 2002

Presently before the Court are Defendant’s Mdtion For Summary
Judgnment (Docket No. 28), Plaintiff’s Reply Menorandum in
Qpposition to Defendant’s Mtion for Summary Judgnent (Docket No.
29), and Defendant’s Sur-Reply Brief To Plaintiff’s Answer to

Defendant’s Motion for Summary Judgnent (Docket No. 30).

| . BACKGROUND

The Plaintiff, Prince Harden, was enpl oyed by the Defendant,
Sout hwar k Metal Manufacturing Conpany, from May of 1987 until his
enpl oynent was termnated in Septenber of 1998. Cassified as a
“l aborer,” Plaintiff’s jobs varied from a driving a truck to
working in the Pipe Department, which entailed unloading and
stacking pipe netal. At all times Plaintiff was a bargai ning unit

enpl oyee, represented by the Laborer’s Union of North Anerica Local



No. 57. Roughly 80%of the bargai ning unit enpl oyees represented by
Local 57 are mnorities.

On February 1, 1998, Defendant Sout hwark changed its starting
time of nost enployees from8:00 a.mto 7:00 a.m for operational
reasons. Upon notifying its enployees of this change, Defendant
permtted any enpl oyee to submt a “request” to renmain at the 8:00
a.m start tinme for justifiable reasons. Plaintiff applied for and
received an “alternate” start tinme of 8:00 a.m because of car
troubles and transportation difficulties.

On August 19, 1998, Defendant, via Frederick Tweed, requested
that every enployee with an alternate start tinme reestablish the
reasons preventing such enployees fromstarting work at 7:00 a. m
Plaintiff submtted a Xerox copy of his original request, however,
this renewed request was deni ed. Defendant reasoned that Plaintiff
had time to fix any car troubles. Mreover, Frederick Tweed
outlined for Plaintiff an available public transportation route
which would allow Plaintiff to arrive at 7:00 a.m wth the rest
of the enpl oyees.

Despite having his start tine change to 7:00 a.m, Plaintiff
refused to show up on tinme. Upon repeatedly and intentionally
arriving late, Plaintiff was termnated according to conpany
policy.

After his termnation, the Plaintiff filed a racia

discrimnation claim with the Pennsylvania Hunman Relations



Commi ssi on and the Equal Enpl oynent Opportunity Conmm ssion. After
receiving a Notice of R ght to Sue, the Plaintiff filed his
conplaint in this Court alleging violations of Title VII of the
Cvil Rghts Act of 1964 (Title VII) and Section 5 of the
Pennsyl vania Human Rel ations Act (PHRA). On Decenber 15, 1999,
Plaintiff’s clains for intentional infliction of enotional distress
and breach of contract were dism ssed with prejudice. The parties
proceeded to conduct discovery pursuant to the Court’s scheduling
or der.

On Cctober 23, 2000, Defendant filed a Mtion for Sunmary
Judgnent which was subsequently denied on the grounds that
Plaintiff submtted an affidavit newy asserting that he was fired
under the wrong termnation policy, thus creating a genuine issue
of material fact. The court issued a new scheduling order so as to
allow Defendant to question Plaintiff on this matter. After
deposing Plaintiff again, Defendant once again noves for Summary
Judgnent .

The Defendant attacks the followng clains nmade by the
Plaintiff both in his anmended conpl ai nt and t hrough di scovery: (1)
the Plaintiff was term nated by the Defendant based upon racia
discrimnation; (2) the Defendant was denied his alternate start
ti me based upon his race; (3) the Defendant treated white enpl oyees
nore favorably with regard to vacation tinme; (4) the Defendant had

a systematic pattern and practice of paying Caucasian enpl oyees



nmore than mnority enpl oyees who were equally qualified; (5) the
Def endant treated conplaints of dangerous conditions differently
dependi ng upon whether they were nmade by a white enployee or a
mnority; (6) the Defendant’s drug policy was admnistered in a
discrimnatory manner; (7) the Defendant changed the job
assignnents of mnority enployees w thout changing their rate of
pay and did not require white enpl oyees to change assi gnnents; (8)
t he Def endant staffed its mai nt enance departnent al nost excl usively
with white enpl oyees; (9) the Defendant would only assign mnority
enpl oyees to the Pi pe Departnent which endured t he harshest wor ki ng
conditions; (10) the Defendant subjected Plaintiff to racial
harassnment and retaliatory discrimnation; and (11) Plaintiff is

entitled to conpensatory danmages.

1. LEGAL STANDARD

1. Summary Judgnent

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law’” Fed. R Cv. P. 56(c). A
genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). A
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fact is “material” only if it mght affect the outcone of the suit
under the applicable rule of law. See id.

When determning if a material fact exists, all evidence nust
be viewed in the |light nost favorable to the nonnoving party. Kober

v. Mack Truck, Inc., No.ClIV.A 94-2120, 1994 W. 702659 (citing

United States v. Diebold, Inc., 369 U S. 654, 655, 82 S.Ct. 993,

994, 8 L.Ed.2d 176 (1982)). Mreover, a court nmay not consider the
credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’s
evi dence far outweighs that of its opponent. See id.

The party noving for sunmary judgnent has the initial burden

of showing the basis for its notion, see Celotex Corp. v. Catrett,

477 U.S. 317, 323 (1986), whereupon the burden shifts to the

nonnmovant to sufficiently establish any essential elenent to that

party’s case. Tenthoff v. MG awHill, Inc., 808 F. Supp. 403, 405

(E.D. Pa. 1992) (citing Celotex Corp., 477 U S. at 322-23)). It is

i ncunbent upon the nonnoving party to present evidence beyond nere
pl eadi ngs, through affidavits, deposition or adm ssions on file.
Tent hof f,808 F. Supp. at 405. A party opposing sunmary judgnent
must do nore than rest upon nere allegations, general denials, or

vague statenents, see Trap Rock Indus., Inc. v. Local 825, 982 F. 2d

884, 890 (3d Cir. 1992), as sumary judgnment may be granted if the
evi dence presented is “‘nerely colorable’ or is ‘not significantly

probative.’” Tenthoff, 808 F. Supp. at 405 (citing Equimark



Commercial Finance Co. v. C.I.T. Financial Services Corp., 812 F. 2d

141, 144 (3d Cir. 1987)).

2. Title VII and PHRA

Clains under Title VII and the PHRA are governed by the sane

| egal standard. See Jones v. School Dist. of Phil adel phia, 198 F. 3d

403, 409 (3d Cr. 1999). Wthin the context of these clains,
surviving a sunmmary judgnent notion requires Plaintiff to first

establish a prima facie case of discrimnation. St. Mary's Honor

Center v. Hi cks, 509 U S. 502, 113 S. C. 2742, 2746-47, 125 L. Ed. 2d

407 (1993). A plaintiff will nmeet his burden for a prima facie
case if he establishes that: (1) he is a nenber of a protected
class, (2) that he was qualified for the job he was perform ng, (3)
that he was satisfying the normal requirenents of the job and (4)

that he was the object of adverse action. McCann v. Delaware River

Port Authority, 548 F. Supp. 1206, 1214 (E.D. Pa. 1982) (citing

Whack v. Peabody & Wnd Engineering Co., 452 F. Supp. 1369, 1371

(E.D. PA. 1978)); see also McDonnell Douglas Corp. v. Geen, 411

UsS 792, 93 S . Ct. 1817, 36 L.Ed.2d 668 (1973).

Upon establishing his prinma facie case, Plaintiff creates a
presunption that the enpl oyer unlawful |y di scri m nated. See Hi cks,
509 U.S. at 506. This permssible inference of discrimnation
shifts the burden to the defendant to produce a |legitinate,
nondi scrim natory explanation to rebut the plaintiff’s prinma facie

case. lId. at 507. Notably, while the prina facie presunption shifts
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t he burden of production to the defendant, the burden of persuasion
remains at all times with the plaintiff. Id. Mreover, while the
def endant nust attest to its reasons for the adverse action,

def endant does not have to prove that it was actually notivated by
t hose proffered reasons. McCann, 548 F. Supp. at 1214 (citing Texas

Department of Community Affairs v. Burdine, 450 U S. 248, 254-55,

101 S.C. 1089, 1094-95, 67 L.Ed.2d 207 (1981)).

“I'f the defendant carries [its] burden of production, the
presunption raised by the prima facie case is rebutted, and drops
fromthe case.” Hicks, 509 U.S. at 507 (citing Burdine, 450 U. S. at
255 n. 10, 101 S.C. at 1094-95 n. 10). Thereafter, the burden of
production once again rests with the Plaintiff to establish by a
preponderance standard that the explanation proffered by the
enpl oyer is, in actuality, a pretext for discrimnation. MCann,
548 F. Supp. at 1214 (citing Burdine, 450 U.S. at 256, 101 S.Ct. at
1095). In a disparate treatnent case, such as the instant case, the
Plaintiff not only has the burden of show ng disparate treatnent,
but also that such treatnent was the result of purposeful or
intentional discrimnation. MCann, 548 F. Supp. at 1214 (citing

Smthers v. Bailar, 629 F.2d 892 (3d Cr. 1980). See also Hicks,

509 U.S. at 519 (holding that “[i]t is not enough...to dis believe
the enployer; the factfinder nust believe the plaintiff’s
expl anation of intentional discrimnation”) (enphasisinoriginal).

InaTitle VII action, a plaintiff who has al ready established
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a prima facie case may defeat summary judgnment either by “(I)
discrediting the proffered reasons, either circunstantially or
directly, or (ii) adducing evidence, whether circunstantial or
direct, that discrimnation was nore |ikely than not a notivating
or determ native cause of the adverse enploynent action.” Fuentes

v. Perskie, 32 F.3d 759, 764 (3d Cr. 1994). The quantum of

evi dence required to r ebut def endant’ s | egitimate,
nondi scrimnatory reasons for the purpose of surviving sunmary
j udgnment nust enabl e a factfinder to reasonably infer that “each of
the enpl oyer’s proffered non-discrimnatory reasons...was either a
post hoc fabrication or otherwise did not actually notivate the

enpl oynent action.” |d.

I11. DI SCUSS| ON

1. Wongful Term nation

Plaintiff first alleges racial discrimnationwthregard
to his termnation. See Anended Conp. Para. 20, 28(f). To establish
a prima facie case of wongful termnation Plaintiff nust prove by
a preponderance that: (1) he is a nenber of a protected class, (2)
he was qualified for the job he was performng, (3) he was
sati sfying the normal requirenents of the job, and (4) that he was

t he object of adverse action. See McCann, 548 F. Supp. at 1214.

Def endant asserts that Plaintiff failed to prove the fourth el enent

of his prinma facie case. In support of this proposition, defense
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cites the fact that upon termnation, Plaintiff was replaced by
another mnority. See Mot. for Sum J. p. 10. The Third Circuit has
found, however, in the context of gender discrimnation, that
““while the attributes of a successor enpl oyee may have evidenti ary
force in a particular case, a conplainant can satisfy the fourth
prong of her prinma [facie] case by showing that, as here, the
enpl oyer had a continui ng need for soneone to performthe sanme work

after the conpl ainant left.’ See Pivirotto v. Innovative Systens,

191 F.3d 344, 354 (quoting Cunpiano v. Banco Santander P.R , 902

F.2d 148, 155 (1st Cir. 1990)). Consequently, the Court finds that
in the instant case, the Plaintiff has nmade out a prina facie case
regarding his term nation

The Court nust next assess whether Defendant sustained its
burden of producing alegitinmte, nondi scrim natory expl anation for
Plaintiff’s termnation. Defendant Southwark puts forth its
conpany-w de policy regardi ng absenteei sm and tardi ness (Exhibit
“D'), the violation of which is grounds for termnation.! The
reliability and pronptness of enployees is a valid concern for

busi nesses. See, e.qg, MCann, 548 F. Supp. at 1214-15; Rush V.

1

This sane issue was addressed in Defendant’s first sunmmary judgnent.
Plaintiff admitted in his first deposition that the termination policy dated
December 10, 1997 was in effect at the time of his own ternination. This Court
denied the notion for summary judgrment because subsequent to his deposition,
Plaintiff filed an affidavit alleging for the first time that he was term nated
under the wong policy, thus creating an issue of material fact. Defendant re-
deposed def endant, in which defendant admtted again that the term nation policy
in effect at the time of his own term nation was the Decenber 10, 1997 policy.
See Depo. page 26.
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McDonal d’s Corp., 966 F. 2d 1104, 1115 (7th Gr. 1992) (hol ding

that “reliability and pronptness are inportant considerations in
maintaining a workforce”). In the instant case, Defendant’s
business relies on its 7:.00 a.m production departnment workers to
be on tine, as its shipping departnent enployees cannot do their
work until productionis finished. See Deft. Mot. for Sum J. p. 12
n.4. Defendant, therefore, has net its burden of production.

Pl aintiff nust now showthat Defendant’s explanationis nerely
a pretext for discrimnation. Plaintiff asserts that he was
term nated under the wong policy because of his race. Defendant
announced in July 1998, that effective Septenber 1, 1998, a new
absentee policy would be inplenented. See Pl. Ext. “5.” This new
policy was considerably nmore liberal that the prior policy.?
Plaintiff was termnated after ten late arrivals which, though
proper according to the original policy, was very premature under
t he new conpany policy.

Def endant relies on Plaintiff’s admssion in his second
deposition that he thought that the Decenber 1997 policy was in

effect when he was termnated. See Deft. Ext. “L” pp. 25-26.

2

The original policy, dated Decenmber 10, 1997, stated that ten “| at enesses”
inatwelve nonth period would result intermnation. See Harden 11. For purposes
of this policy “late” was defined as reporting to work nore than 5 m nutes after
the start of the enployee’'s shift. 1d. The Septenber 1, 1998 policy operated
under a point system where absences were counted as two points and |ateness
worth one point. See PI. Ext. 5. Points were totaled on a rolling twelve nonth
basis, with the repercussions including term nation at twenty-five points. For
the purposes of this policy “lateness” was defined as arriving nore than one
mnute after the start of a shift.
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Plaintiff also admtted t hat he had accunul at ed enough “| at enesses”
under this policy to warrant term nation. See Deft. Ext. “D" p. 26.
Wi | e Defendant’s subjective belief concerning which policy was in
effect may lend itself to an effective cross-examnation, it does
not weigh heavily in this notion for summary judgnent. Regardl ess
of what Plaintiff subjectively believes about which policy was in
effect upon his termnation, the objective fact remains that
Def endant had instituted a new conpany policy on Septenber 1, 1998.
See PI. Ext. “5.” Defendant accunmulated his |ateness points
subsequent to this effective date. As such, there is a genuine
issue of material fact as to why the Plaintiff was term nated after
he only accunmul ated ten points, as opposed to twenty-five points,
as required under the new policy. Accordingly, Defendant’s Mtion
for Summary Judgnment in regard to the wongful termnation claimis

deni ed.

2. Alternate Start Tine

Plaintiff next alleges that the Defendant’s refusal to
permt Plaintiff to start work at an alternate ti ne was the product
of racial discrimnation. In order to establish a prima facie case
of disparate treatnent Plaintiff nust allege: 1) that he is a
nmenber of a protected class; 2) that he was treated negatively vis-
a-vis simlarly situated individuals who are not nenbers of a

protected cl ass. Equal Enpl oynment Opportunity Conmm ssion v. Snyder
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Doors, 844 F. Supp. 1020, 1026 (E.D. Pa. 1994) (citing Burdine, 450
US at 253-54)). Plaintiff alleges that his re-application for
alternate start tinme was denied, despite the fact that Plaintiff
i nfornmed Defendant of his transportation difficulties, which woul d
prevent him from getting to work on tinme. See PIt. Ext. “4.”
Def endant, nevertheless, did not grant a later start tinme, which
eventually led to Plaintiff’s term nation. Mdreover, Defendant did
permt another enployee to naintain an alternate start tinme. The
Suprene Court has stated that “[t] he burden of establishing a prima
facie case of disparate treatnent is not onerous.” Burdine, 450
U S at 253. Accordingly, Plaintiff has sufficiently net his prinma
faci e burden.

Defendant puts forth the explanation that conpany policy
required all production enployees to show up at 7:00 a.m Those
enpl oyees originally granted perm ssion to start at 8:00 a.m were
required to resubmit a request form justifying their alternate
time, by outlining what hardships prevented these enployees from
arriving with the other enployees at 7:00 a.m Enployers have a
legitimate interest in setting when shift work begins, so as to run
their businesses efficiently. Defendant has, therefore, net its
burden of production.

As proof of pretext, Plaintiff asserts that 1) another
enpl oyee was granted the alternate start time and, 2) he had no

other way to get to work on tinme. See Plt. Affidavit. Wen
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Def endant first inplenented its 7:00 a.m start tinme, of nore than
250 shift workers, only seven enpl oyees, including Plaintiff, were
granted an alternate start tine.® See Deft. Mt. for Sum J. p. 13.
O those seven enpl oyees, only one person was permtted to maintain
this start tine upon re-application.?

Plaintiff was originally granted an alternate start tine in
February 1998 because of car troubles and transportation
difficulties. See PIt. Exts. 1, 2. Defendant asserts that
Plaintiff’s August 1998 re-applicati on was deni ed because Pl aintiff
had anple opportunity to fix his car in that six nonth interim
Mor eover, Defendant outlined a public transportation route which
woul d get Plaintiff to work by 7:00 a.m® See Deft. Ext. “C' at 21-
26.

Havi ng al |l eged disparate treatnent, Plaintiff has the burden
of not only show ng di sparate treatnent but that such treat nent was
the result of intentional or purposeful discrimnation. McCann, 548

F. Supp. at 1214. Plaintiff has failed to do so. Plaintiff admtted

3 Al'l enpl oyees granted an alternate start time were minorities. See Deft.
Ext. “C.”

4 Thi s enpl oyee was an Asian Anerican fenal e who had chil dcare issues

5 In his deposition, Plaintiff asserts that he once attenpted to take the
transportation route outlined by defendant, and still arrived at 8:10 a.m See

Ext. D, Depo. Pg 150. Wiile Plaintiff’s account about the route he took raises
serious questions concerning his credibility, that is not a consideration for
this court when ruling on a Mdtion for Summary Judgment. Even taking Plaintiffs
account as true, however, Defendant’s Lateness Policy does not penalize for
SEPTA's | ateness. See Harden 11. Lateness for SEPTA is considered a non-
recordable lateness. |d. Rather than try this route again, Plaintiff sinply,
intentionally arrived to work |ate.
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that he did not believe that the change in start time from 8:00
a.m to 7:00 a.m was racially notivated. See Deft Ext. “D.” In
fact, the only persons ever permtted to begin work at alternate
start tinmes were mnorities. See Deft. Ext. “C.” The only person
permtted to maintain an alternate start tine was a mnority who
had child care issues. Plaintiff, on the other hand, had six nonths
to get his car fixed, and an alternate public transportation route
avai l able. Accordingly, Defendant’s Mtion on this claim is

gr ant ed.

3. Treati ng Caucasi an Enpl oyees More Favorably Wth
Regard to Vacation Tine

Plaintiff clainms that Defendant treated white enpl oyees nore
favorably with regard to vacation tinme. Plaintiff nust once again
neet the prima facie threshold for disparate treatnent. See Equal

Enpl oynent Qpportunity Comm ssion v. Snyder Doors, 844 F. Supp.

1020, 1026.

As an African-American male, Plaintiff is a nmenber of a
protected class, thereby fulfilling the first prong of his prim
facie case. Plaintiff, however, fails to establish the second
prong; that he was treated negatively vis-a-vis simlarly situated
i ndi viduals who are not nenbers of a protected class. |d. As
evidence of his negative and disparate treatnent, Plaintiff
al | eges, no where but in his deposition, that he heard that there

was a white enpl oyee named “John” fromthe nmaintenance depart nent
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who was pernmitted to take alnost a nonth of vacation in January
1998.°% According to Plaintiff, no one else was permtted to take
vacation during those nonths.

Def endant submtted an affidavit of Frederick Tweed, Human
Resour ces Manager for Southwark, in which he verified that there
was only one “John” in the maintenance departnent in the past few
years, M. John Kuchi nsky. See Deft. Ext. “C. ” at 59-60. Moreover,
the attendance records indicate that M. John Kuchinsky did not
take vacation until June 1998. |d. at 61-62. The records indicate
that this vacation was the only vacation M. Kuchinsky took that
year as he opted to take the cash equivalent of his second and
third weeks of vacation. 1d.

Def endant al so puts forth an affidavit of M. M chael Daniels,
the current Business Agent and President of Laborers’ Local Union
No. 57. M Daniels, an African-Anmerican nmale, attested that the
Defendant’s vacation policy is inplenented in a nondiscrimnatory
manner. Deft. Ext. “1” at 52-53. Simlarly, Janes Dargen, an
Afri can- Aneri can Sout hwar k enpl oyee, attested that he did not know

of, nor personally experience discrimnation regarding vacation

6

The Federal Rules of CGCivil Procedure pernit parties opposing sumrary
judgrment to use affidavits that (1) are nmade on personal know edge, (2) set forth
acts that would be adnissible in evidence, and (3) show affirmatively that
affiant is conpetent to testify on the matters stated therein. Fed. R Cv. P.
56 (e). See First Options of Chicago, Inc., v. Kaplan, 913 F. Supp. 377, 382
(E.D. Pa. 1996) (stating that “summary judgnment is appropriate if the adm ssible
evi dence presents no genuine issue of material fact and the noving party is
entitled to judgnent as a matter of |aw’) (enphasis added). The plaintiff rests
his entire claim of disparate treatnent on a runor that he heard, which is
i nadmi ssi bl e hear say.
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policy. Deft. Ext. “H pp. 56-57. Moreover, Sharon Bates, an
African- Anrerican femal e and f or ner Sout hwar k enpl oyee, who was al so
term nated for absenteei smand tardi ness, attested that she neither
knew of , nor experienced discrimnation with vacation policy. See
Deft. Ext. “G p. 35.

Plaintiff brought nothing nore than an unsubstantiated runor
as the basis of his disparate “vacation policy” claim Wthout
nmore, Plaintiff has failed to make a prima facie show ng that he
was treated differently than a simlarly situated person in an
unprotected class. Accordingly, Defendant’s WMdtion for Sunmary

Judgnent on this claimis granted.

4. VWage Discrimnation for the Sane Work

Plaintiff alleges that Defendant systematically pays white
enpl oyees nore than equally qualified mnority enployees on the
basis of race. Aprima facie case for unequal conpensati on based on
race requires a showng that 1) plaintiff is a nenber of a
protected class; 2) that he is qualified for the job; 3) that he
was paid at alower level that simlarly situated enpl oyees. Cooper

v. Southwark Metal Co., 59 FEP Cases 1521 (E.D. Pa. 1992). In his

deposition, Plaintiff asserts that he was paid less than white
enpl oyees on the sol e basis of race. Considering that the burden of
making a prima facie case is “not onerous,” and that a Plaintiff’s

uncorroborated deposition testinony may create a material issue,
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Weldon v. Kraft, Inc., 896 F.2d 793, 800 (3d Cr. 1990), the
Plaintiff has nmet his initial prim facie burden.

Def endant puts forth conpany policy and affidavits to show
| egitimate, nondi scrimnatory practices. Defendant again points to
t he depositions of Sharon Bates and Janes Dargen, who attested that
they had no information that Defendants paid nore to white
enpl oyees than to mnorities. Instead, Ms. Bates attested that the
rate of pay is based on the Collective Bargaining Agreenent
(“CBA"), which is reached every three years. See Deft. Ext. "G p.
17. M. Dargen attested to nerit raises which have been given to
African- Aneri cans, White, Hi spanic and Asian enpl oyees alike. See
Deft. Ext. “H pp. 46-48. Finally, M. Daniels, who is personally
involved in representing union enployees, attested that wage
i ncreases have no relation to an enpl oyee’s race. Deft. Ext. “1” at
29- 30.

Plaintiff’s | ack of evidence in this areas nmakes the burden of
show ng pretext insurnountable. Wien asked to provi de any exanpl es
or specifics concerning wage disparity, Plaintiff gave nothing but
vague answers. Wen asked for nanmes of white enpl oyees who earned

nmore noney, Plaintiff could not answer: “not by nane, no....So |
can't say specifically who per nane, however it goes, but that
usual ly happens that way.” Deft. Ext. “D pp. 7-8. Instead,
Plaintiff speaks of an anorphous, white truck driver from

approximately four to six years ago, who renmains naneless and
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W thout description. Id. In fact, Plaintiff has no concrete
i nformati on about how nmuch noney thi s man nade because, adm ttedly,
Plaintiff’s claimis based on nothing but a runor.’ Deft. Ext. “D
p. 12. Finally, despite the fact that Plaintiff was a dues-payi ng
uni on nenber, he never filed a grievance or spoke wi th anyone about
this matter. See Deft. Ext. “D,” pp. 15, 17, 89.

Plaintiff’s clai msubsunes the notion that this unidentified,
white man and the Plaintiff are equally qualified. Plaintiff,
however, fails to produce any evi dence about the qualifications of
either person. In a disparate treatnent case, there nust be
sufficient evidence to determ ne whether the other enployee is

simlarly situated to the Plaintiff. See Robinson v. National

Medi cal Care, 897 F. Supp. 184, 188 (E.D. Pa. 1995) (citing Ezold

v. WIf, Block, Schorr and Solis-Cohen, 983 F. 2d 509, 531 (3d Cir.)

(holding that relevant conparisons of enployees nust involve
particular qualifications in issue)).
Because subj ective beliefs of discrimnation are not enough to

overcone summary judgnent, Robinson v. National Medical Care, 897

F. Supp. 184, 187 (E.D. Pa. 1995), Plaintiff’s runors and
general i zations are not sufficient to w thstand Defendant’s Mti on.

Defendant’s Motion, therefore, is granted as to this claim

’ Plaintiff’'s allegation is again based on inadm ssi ble hearsay. See
supra, n. 6.
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5. Treat nent of Hazardous Wirk Conpl ai nts

Plaintiff all eges that Def endant woul d i gnore conpl ai nts about
hazardous working conditions nmade but mnority enployees, while
pronmptly rectifying situations of which white enpl oyees conpl ai ned.
See Anended Conp. Para. 19, 28 (h). In order to establish a prim
facie case concerning work conditions, Plaintiff nust allege 1)
that he is a nenber of a protected class; 2) that he was treated
negatively vis-a-vis simlarly situated individuals who are not

menbers of a protected class. Equal Enploynent Opportunity

Comm ssion, 844 F. Supp. at 1026. Plaintiff has failed neet its

prima facie burden of negative, disparate treatnent.

The sole instance of alleged disparate treatnent in working
conditions stens fromPlaintiff’'s work as a truck driver. Plaintiff
did not have a tarp to cover materials that he transported. See
Ext. “D pp. 45-47. By way of further explanation, Plaintiff
al ludes to yet another nanel ess, white man who al |l egedly was gi ven
a cl osed truck when he conpl ained of a simlar problem 1d. pp. 53-
54. Fromwhat the Plaintiff has been told, this disparate treatnent
occurred six years ago: “I'm only quoting what | heard about
this.”® See Ext. “D’ p. 54. Plaintiff could not describe this man.

Id. Plaintiff never spoke with this man. 1d. Plaintiff never filed

8

When asked where he got his information, Plaintiff responded “[d]ifferent
people.” Deft. Ext. “D.” p. 55. When asked if he renmenbered the nanmes of any of
his “sources,” Plaintiff could not remenber. Plaintiff once againrests his claim
on inadnmi ssi bl e hearsay. See supra, n. 6.
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a grievance with the union about this matter. See Deft. Ext. “D’ p.
89. Plaintiff maintains no other allegations concerning working
conditions except for what he has heard about this nystery
enpl oyee.

Def endant submts the affidavit of M. Daniels, and the
depositions of M. Bates and M. Dargen, who all attest that
Def endant does not respond to conplaints nade by white enpl oyees
whil e ignoring conplaints by mnority enpl oyees. Deft. Exts. “I,”
“G” “H”

Plaintiff’s uncorroborated deposition testinony nmay be
sufficient to raise a genuine issue of fact. Wl don, 896 F.2d at
800. Where Plaintiff cannot recall specific incidents, nor provide
evi dence of disparate treatnent, however, Plaintiff’s conclusory
allegations are insufficient to withstand a notion for summary

judgnent. See Robinson, 897 F.Supp. at 187 (citing Taylor V.

[Ilinois Dept. of Revenue, No. 91-2341, 1994 W 55679 *6 (N.D. I11.

Feb. 23, 1994) (holding that subjective beliefs of discrimnation
are not sufficient to overcone sunmary judgnent)). Accordingly,

Defendant’s Motion is granted as to this claim

6. Drug Policy

Plaintiff alleges that Defendant i nplenents its drug policy in
aracially discrimnatory manner. This claimis simlarly governed

by the standard for disparate treatnment which requires a show ng
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that Plaintiff is 1) a nenber of a protected class; 2) that he was
treated negatively vis-a-vis simlarly situated individuals who are

not nenbers of a protected class. Equal Enploynent Opportunity

Conmi ssion v. Snyder Doors, 844 F. Supp. at 1026. Plaintiff neets

the prima faci e burden as he points to the di screpancies in the way
his mandatory drug treatnent was handl ed when conpared to the
manner in which a white enpl oyee’s treatnent was handl ed.

Def endant puts forth its zero tolerance drug policy as a
legitimate, nondiscrimnatory explanation for its actions. Any
enpl oyee who tests positive for drugs has the option of either
going to a treatnment center or being term nated. See Deft. Ext. “C
at 47. Businesses have a valid interest in assuring that its
enpl oyees are drug and al cohol free. This interest is particularly
strong when enpl oyees are required to operate | arge vehicles, as in
t he i nstant case. Defendant has, therefore, sustained its burden of
pr oducti on.

Plaintiff attenpts to prove racial pretext by conparison to a
whi te enpl oyee who al so tested positive for drugs. Awhite fenal e,
who was injured on the job, subsequently tested positive for
illegal substances. See Deft. Ext. “C’ at 49. Plaintiff was sent to
“Rehab After Work,” whereas the white female went to the Frankford
Hospital Rehabilitation Program |d. at 55-56. Plaintiff does not
allege that treatnment by different facilities was discrimnmnatory.

Plaintiff’s claim rather, is derived fromthe fact that the white
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enpl oyee was permitted to conme back to work within a week, whereas
Plaintiff was not.° See Affidavit p. 3. Plaintiff, once again,
learns of this information through the grapevine, wthout being
able to identify one of his sources. See Deft. Ext. “D,” pp. 42-
43. Plaintiff never spoke to the white enployee about her
situation. 1d. Plaintiff never filed a grievance with his union
about this alleged discrepancy. See Deft. Ext. “D p. 89.

Def endant produces the Affidavit of Frederick Tweed, who
attested that, like the fenmal e enpl oyee, Plaintiff was permttedto
return to work after rehabilitation. See Deft. Ext. “C at 48.
Moreover, M. Tweed attested that once an enployee is sent to
rehabilitation, the decision about when an enployee is permttedto
go back to work is purely within the discretion of the treatnent
facility. Id. at 51. “Rehab After Wrk” made the decision to not
allow Plaintiff to return to work, whereas Frankfurt Hospital nade
the decisionto permt the white enployee to returnto work. [d. at

56. One of the reasons that “Rehab After Wirk” deci ded not to | et

9

Plaintiff also alleges that the white enpl oyee’s drug treatnment was paid
for, while his was not. Plaintiff has not produced any evidence to substantiate
this claim Moreover, Defendant, via Frederick Tweed, attested that Plaintiff was
given the option to enter drug rehabilitation, at the conpany’s expense, pursuant
to conpany policy. See Deft. Ext. “C at 47. Plaintiff’s allegations and
subj ective beliefs, wthout nore, cannot overcone Defendant’s Mdtion. See
Robi nson, 897 F. Supp. at 187

10 See supra, n. 6.

11

Def endant has no affiliation with Plaintiff’s treatnent center other than
the fact that Defendant’s enpl oyees nay be treated there. See Deft. Ext. “C' at
58.
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the Plaintiff return to work was because he tested positive for
drugs a second tinme while he was undergoing rehabilitation. 1d. at
57. To the contrary, Defendant asserts, and Plaintiff does not
di spute, that the white female was termnated after she tested
positive for drugs a second tine. See Deft. Mdt. for. Sum J. p.
30. Finally, Defendant puts forth the affidavit of M. Daniels who
attested that Plaintiff was suspended and offered the opportunity
to attend drug rehabilitation according to standard conpany
procedure. See Deft. Ext. “1” at 62.

Plaintiff has not denonstrated that mnority enployees were
treated any differently wth regard to the inplenentation of
Defendant’s zero tol erance drug policy. The Plaintiff has failed to
show any relationship between the Defendant and rehabilitation
centers which m ght suggest control or decision nmaking authority.
As such, Plaintiff has nade no showi ng that the decision to permt
enpl oyees to return to work i s based on race as opposed to nedi cal
eval uati on.

When the party noving for summary judgnent has carried its
burden, “its opponent nust do nore than sinply show that there is
sone net aphysical doubt as to the material fact.” Rush, 966 F. 2d

at 1116 n. 45 (citing Matsushita Electric Industrial Co. v. Zenith

Radio Corp., 475 U S. 574, 586, 106 S. Ct. 1348, 1355, 89 L.Ed.2d

538 (1986)). Because Plaintiff failed to come forward with nore

than speculation in an effort to raise a material fact, Keystone
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Data Systens, Inc. v. Janes F. WIld, Inc., 549 F. Supp. 790 , 792
(E.D. Pa. 1982), Defendant’s Mtion for Summary Judgnment wth

regard to its drug policy is granted.

7. Changi ng Enpl oyees’ Assi gnnents

Plaintiff next alleges that Defendant forces mnority enpl oyees
to change job assignnments, wthout an increase in pay, whereas
Def endant does not conpel white enployees to change positions at
all. See Anended. Conp. Para. 17, 28(c). Plaintiff’s claim again
fails because he is unable to establish a prinma facie case that he
was treated negatively vis-a-vis simlarly situated individuals who

are not menbers of a protected class. Equal Enploynent Opportunity

Commi ssion, 844 F. Supp. at 1026.

Plaintiff fails to produce any evidence which would give rise
to an unl awful discrimnation claim As a bargaining unit enpl oyee,
Plaintiff worked under the CBA which was negotiated every three
years by Local 57 and Defendant. See Deft. Ext. *“G p. 17.
Plaintiff admtted that the CBA contained nothing that required
different job positions to receive different paynent. (Deft. Ext.
“D’ p. 40.

The Defense points to the affidavit of M. Daniels, who is
President of Local 57. M. Daniels attested that all bargaining
unit enpl oyees are classified as “laborers,” and that there is no

classification difference anong bargaining unit enployees other
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than the fact that they work in different departnents. Deft. Ext.
“I” at 37. Moreover, under the CBA, “[a] ny bargaining unit enpl oyee
can be asked, and required, to performany job he/she is assigned.”
Id. at 38. M. Daniels attested that it is typical for bargaining
unit enpl oyees to be asked to performvarious tasks, w thout regard
to race. |d. at 39. Finally, in M. Daniel’s experience as
Presi dent of Local 57 for the past six years, he does not believe
t hat Defendant distinguishes between white enployees and other
enpl oyees when assigning jobs. Id. at 40.

Defense also relies on the depositions of Ms. Bates and M.
Dar gen who both attested that it was nornmal for Defendant to change
an enpl oyee’ s position according to need. See Deft. Exts. “G” “H.”
They also testified that Defendant changed the positions of both
white and mnority enployees alike. 1d. Ms. Bates al so stated that
a white enployee’'s rate of pay was not changed if he changed
assignnents. Deft. Ext. G p. 14.

Because subj ective beliefs are not enough to overcone summary
judgnent, Taylor, 1994 W 55679 at *6, Defendant’s Mdtion for

Summary Judgnent with regard to this claimis granted.

8. Assignnent to the M ntenance Depart nment

Plaintiff alleges that Defendant intentionally staffed its
mai nt enance departnment with white enpl oyees, who are paid nore than

Plaintiff for doing the sane work. See Anended Conp. Para. 18, 28
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(d). To establish a prima facie case, Plaintiff “nust prove by a
preponderance of the evidence that [he] applied for an avail able
position for which [he] was qualified, but was rejected under
circunstances which give rise to an inference of unlawf ul

discrimnation.” Martinez v. Quality Value Conveni ence, 63 F. Supp

2d. 651, 655 (E.D. Pa. 1999). Plaintiff cannot neet the threshold
prima facie burden.

As a prelimnary matter, Plaintiff never applied for or
requested a position in the nmai ntenance departnent. See Deft. Ext.
“D’ p. 215. Plaintiff attenpts to assert, sonmewhat incoherently,
that while he cannot performmany of the responsibilities required
of a mai ntenance worker, he is nevertheless qualified to work in
the maintenance departnent. See Deft. Ext. “D° 216-220. For
exanple, Plaintiff admts that he cannot, anong other things, fix
hydraulic systens, repair fire sprinkler systens, run a | athe, read
electrical blueprints, work a surface grinder, nmake forklift or
truck repairs or work with defendant’ s pl unbi ng or heati ng systens,
all of which may be denmanded of a mai ntenance enpl oyee. 1d. Mre
i nportantly, however, Plaintiff goes on to admt that he is NOT
qualified to work in the nmai ntenance departnent. See Deft. Ext. “D’
p. 220.

In addition to Plaintiff’s adm ssion, Defendant points to M.
Daniel’s affidavit in which he attests that mai ntenance workers are

pai d nore than ot her enpl oyees because of the skill involved with
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that position. See Deft. Ext. “1” at 44. Finally, M. Daniels, M.
Bates and M. Dargen all attest that Defendant does not limt its
hiri ng of maintenance personnel to white persons. See Deft. Exts.
“1m. “G” “H” In light of the fact that Plaintiff neither
requested, nor is qualified, to work in maintenance, and because
Plaintiff |acks any evidence establishing discrimnatory policies,

Defendant’s Motion for this claimis granted.

9. Assignnent to the Pi pe Depart nent

Plaintiff alleges that Defendant assigns only mnorities to
the Pi pe Departnent, which endures the harshest |abor conditions.
Plaintiff makes out a prima facie case of disparate treatnent in
this context. Plaintiff, a nmenber of a protected class, points to
the fact that the mpjority of Pipe Departnent workers are
mnorities. Considering that the burden of establishing a prim
facie case is not onerous, Plaintiff has sufficiently established
that mnorities were treated negatively vis-a-vis white enpl oyees.

See Equal Enpl oynent Opportunity Comm ssion, 844 F. Supp. at 1026.

Def endant relies on the deposition of Sharon Bates to produce
a legitimate, nondiscrimnatory explanation for this discrepancy.
Ms. Bates stated that Defendant does not discrimnate when
assigning enployees to the Pipe Departnent. See Deft. Ext. “G”
Mor eover, taking into consideration the fact that approxi mately 80%

of Defendant’s enployees are mnorities, it is likely that many
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departnments will reflect that proportional conposition. Deft. Ext.
“C’ at 10. Defendant’s evidence is sufficient to shift the burden
back to Plaintiff.

Pretext is established in the instant case by |ooking to the
Def endant’ s deposition of Janes Dargen. M. Dargen worked in the
Pi pe Departnent for eight to ten years. Deft. Ext. “H p. 15. Wile
M. Dargen states that there have been white enpl oyees in the Pipe
Departnent during that tinme, no white enpl oyee stayed in the Pipe
Departnent for nore than three nonths. I d. Considering M. Daniel’s
affidavit, which makes clear that Defendant has w de | atitude when
swtching enployee job assignnents, Plaintiff’s evidence is
sufficient toraise a material issue of pretext. See Deft. Ext. “1”

at 39. As aresult, Defendant’s Mtion as to this claimis deni ed.

10. Race Harassment and Retaliation

Def endant noves for sunmary judgnent on Plaintiff’s clains of
raci al harassnment and retaliation. See Deft. Mot. for Sum J. p. 34.
Nowhere in Plaintiff’s anmended conpl ai nt, however, does he all eged
ei ther claim

Federal Rules of Cvil Procedure 8 (a)(2) states that a
conplaint nust contain a “short and plain statenent of the claim

showi ng that the pleader is entitled to relief....” The conpl ai nt
must provide the defendant wth “fair notice of what the

plaintiff’s claimis and the grounds upon which it rests.” Conley
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v. Gbson, 355 US 41, 47 (1957). In an effort to weed out
frivolous clains at an early stage, courts will “dism ss conplaints
that are ‘broad and conclusory’ and fail ‘to state facts i n support

of their conclusions.’” See Frazier v. SEPTA, 785 F.2d 65, 66-67.

(3d Gr. 1986) (citing Negrich v. Hohn, 379 F.2d 213, 215 (3d G r.

1967)).

Plaintiff did not allege any set of facts in his conplaint
whi ch coul d concei vably put Defendant on notice of either a racial
harassnment or a retaliation claim WMre specifically, there has
been no allegation that Plaintiff was retaliated against for
engaging in protected activity. Plaintiff has likewise failed to
al | ege any facts concerni ng an abusi ve or hostile work environnent,
physi cal threats or the frequency in which such all eged harassnent
occurred. > Because Plaintiff has failed to plead these clains,

Defendant’s Motion is granted.

11. Damages

Plaintiff seeks conpensatory damages. Defendant asserts that

12

Plaintiff filed an affidavit in response to Defendant’s first Mdtion for
Sunmary Judgnent, in which he asserts that he has gotten into a verbal
di sagreement with a manager about the manner in which he was spoken. See
Affidavit at 19-21. Plaintiff does not allege that he was spokentoinaracially
derogatory manner, either in the affidavit or anywhere else. Plaintiff has fail ed
to all ege even a single manifestation of discrimnatory animus, which in itself
would not likely raise a cause of action. See MCann, 548 F. Supp. at 1214
(citing Bundy v. Jackson, 641 F.2d 934, 943 n. 9 (D.C. Cr. 1981) (holding that
“while pattern or practice of harassnent directed at a single enployee can
violate Title VII, causal or isolated nanifestations of a discrinmnatory
environnent, such as a few racial or ethnic slurs, may not raise a cause of
action.”). Regardless of Plaintiff's affidavit, he has nevertheless failed to
pl ead any facts in his conplaint which could give rise to a cause of action for
retaliatory discrinmnation or harassnent.
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Plaintiff is not entitled to such danage under 42 U. S. C. § 2000e- 5,
“I'n an action brought by a conplaining party under [42 U S.C 8§
2000e- 5] agai nst a respondent who engaged in unlawful intentional
discrimnation... the conplaining party may recover conpensatory
and punitive damages as allowed in subsection (b), in addition to
any relief authorized by... [42 U S C 8§ 2000e-5(g)].” Edward-

Di Pasqual e v. Wldran agricultural Industries, Inc., No.CV.A 00-

3818, 2001 W 1632122 (E.D. Pa. Dec. 17, 2001).

Because two of Plaintiff’s clains survived sunmary | udgnent,
there are still genuine issues of material fact concerni ng whet her
Def endant engaged in unlawful di scrim nation. Accordi ngly,
Def endant’ s notion is denied.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PRI NCE HARDEN : CIVIL ACTI ON
V.
SOUTHWARK METAL MANUFACTURI NG CO. NO. 99-4666
ORDER

AND NOW this 2nd day of COctober, 2002, upon
consi deration of Defendant’s Mtion For Sunmary Judgnent (Docket
No. 28), Plaintiff’s Reply Menorandumin Opposition to Defendant’s
Motion for Sunmary Judgnent (Docket No. 29), and Defendant’s Sur-
Reply Brief To Plaintiff’s Answer to Defendant’s Mtion for Summary
Judgnent (Docket No. 30), IT IS HEREBY ORDERED t hat :

(1) Defendant’s Motion for Summary Judgnent for the claim
that Plaintiff was termnated by the Defendant based upon raci al
di scrimnation is DEN ED

(2) Defendant’s Motion for Summary Judgnent for the claim
that the Defendant was denied his alternate start tine based upon
his race i s GRANTED

(3) Defendant’s Motion for Summary Judgnent for the claim
that the Defendant treated white enployees nore favorably wth

regard to vacation tinme is GRANTED



(4) Defendant’s Motion for Sunmary Judgnent for the claim
that the Defendant had a systematic pattern and practice of paying
Caucasi an enpl oyees nore than mnority enpl oyees who were equally
qualified is GRANTED;

(5) Defendant’s Motion for Sunmary Judgnent for the claim
that the Defendant treated conplaints of dangerous conditions
differently depending upon whether they were nade by a white
enpl oyee or a mnority i s GRANTED,

(6) Defendant’s Motion for Sunmary Judgnent for the claim
that the Defendant’s drug policy was admnistered in a
di scrim natory manner i s GRANTED;

(7) Defendant’s Motion for Sunmary Judgnent for the claim
that the Defendant changed the job assignnents of mnority
enpl oyees without changing their rate of pay and didn't require
whi te enpl oyees to change assignnents i s GRANTED;

(8) Defendant’s Motion for Sunmary Judgnent for the claim
that the Defendant staffed its naintenance departnent al nost
exclusively wth white enpl oyees i s GRANTED;

(9) Defendant’s Motion for Summary Judgnent for the claim
t hat Defendant would only assign mnority enployees to the Pipe

Departnment is DEN ED;



(10) Defendant’s Mdtion for Sunmary Judgnent for the
claimthat Plaintiff was subject to racial harassnent i s GRANTED,

(11) Defendant’s Mtion for Summary Judgnent for the
claimthat Plaintiff was subject to retaliatory discrimnation is
GRANTED; and

(12) Defendant’s Mtion for an Oder declaring that

Plaintiff is not entitled to conpensatory damages i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



