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V.
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MEMORANDUM AND PRETRI AL ORDER NO.

Bartle, J. August , 2002
Before the court is the notion of plaintiffs in

Anderson v. Anerican Hone Products Corp., GCv. A No. 01-20182,

to remand to the Civil District Court for the Parish of Ol eans,

Loui siana, and the notions of plaintiffs in Ashley v. Anerican

Home Products Corp., Cv. A No. 02-20098, and Castal v. Anerican

Home Products Corp., Cv. A No. 02-20107, to remand to the

Circuit Courts of Sunflower County and Coahonma County,

M ssi ssi ppi, respectively. The notions are before the



undersigned as the transferee judge in MDL 1203, the nmass tort
l[itigation involving the diet drugs known as fen-phen. No
federal claimfor relief is alleged in any of these conplaints.

The Anderson action was initially instituted in the
state court in Louisiana by Louisiana citizens agai nst various
def endants including Anerican Hone Products Corporation ("AHP"),
which is incorporated in Delaware with its principal place of
business in New Jersey.' In brief summary, the conplaint alleges
that the plaintiffs have suffered severe injuries, including
val vul ar heart disease ("VHD'), pul nonary hypertension, and
neurotoxicity, due to their ingestion of the drugs Pondi mn,
Redux, and phentermne. 1In the beginning the only plaintiffs in
the action were individuals who had initially opted out of the
Nati onwi de Cl ass Action Settlenment Agreenent with Anmerican Hone
Products Corporation ("Settlenment Agreenent").

On June 5, 2001 the petition for intervention of 50
more Louisiana citizens ("Age plaintiffs")? in the Anderson
action was granted by a Louisiana state court judge. These
plaintiffs are internedi ate opt-outs under the Settl enment
Agreement. The petition naned as defendants AHP, three Loui siana

physi ci ans, and ei ght manufacturers of phenterm ne products

1. AHP changed its name to Weth on March 11, 2002. Because al
of the actions at issue here were filed before this date, their
conpl aints name AHP as a defendant. W will continue to use that
name for purposes of this menorandum

2. The first of the fifty intervening plaintiffs is Sherrie
Audri ct Age.
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("phenterm ne defendants”), all eight of which are of diverse
citizenship fromplaintiffs.® On July 12, 2001 AHP filed a
notice of renoval in the U S District Court for the Eastern
District of Louisiana as to the Age plaintiffs. Renpbval was
based on the All Wits Act, 28 U S.C. 8§ 1651. The original
plaintiffs are no longer in the case, and all parties agree that
the clainms of the Age plaintiffs are deened to be separate from
those of the original plaintiffs.

On July 13, 2001 the Age plaintiffs then filed a notion
for remand under 28 U S.C. § 1446 as well as a notion for summary
remand under 28 U.S.C. § 1446(c)(4). The plaintiffs maintain
that remand is appropriate because all defendants have not
consented to renoval and because conplete diversity does not
exist as required under 28 U S. C. § 1332(a). The federal court
in Louisiana did not rule on the notions before the Judici al
Panel on Multidistrict Litigation ("JPM.") transferred the case
to this court. On January 24, 2002, the Age plaintiffs filed a
new notion to remand with this court. On April 5, 2002, AHP
filed a supplenental notice of renoval. The Age plaintiffs also
filed an anmended notion to remand on May 6, 2002, to which AHP
responded on July 9, 2002.

We al so have before us simlar remand notions in Ashl ey
and Castal, two actions originally filed in the state courts of

M ssissippi. Ashley was filed on behalf of two M ssissipp

3. Because it is not relevant for present purposes, we wll not
refer to each phenterm ne defendant separately.
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citizens on Cctober 8, 2001 in the Grcuit Court of Sunflower
County. On that sane day, two other M ssissippi citizens filed
Castal in the Circuit Court of Coahoma County. The Ashley and
Castal conplaints make sim |l ar allegations against AHP and the
phent erm ne defendants of harm suffered due to the use of
Pondi m n, Redux, and phenterm ne. Each also nakes clai ns agai nst
a M ssissippi pharmacy and three sales representatives of AHP who
are citizens of M ssissippi.

AHP renoved both actions to the U S. District Court for
the Northern District of M ssissippi under the authority of the
All Wits Act and on the basis of diversity of citizenship under
28 U.S.C § 1332. The plaintiffs in each case noved to remand the
cases pursuant to 28 U.S.C § 1447(c). They contend that renoval
was i nappropriate because all defendants did not consent and
because several of the defendants are M ssissippi citizens. The
federal court in Mssissippi declined to rule on the notions,
pendi ng a decision by the JPM. as to whether the cases should be
transferred here. Upon the JPM's transfer of the cases to this
court, the plaintiffs reasserted their remand noti ons.

AHP has now withdrawn its argunent that these actions
are properly renoved under the All Wits Act and relies solely on
28 U.S.C. 8§ 1441. AHP nmaintains that it is the only proper
def endant and that diversity exists between it and all plaintiffs

in Anderson, Ashley, and Castal.* AHP further asserts that the

4. Each conplaint also nanes a variety of entities related to
(continued...)
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phent er m ne defendants, which have diverse citizenship from
plaintiffs and which have not consented to renoval, were
fraudulently joined and thus their |ack of consent to renoval is
immaterial. According to AHP, the Louisiana nedical doctor

def endants in Anderson, and the M ssissippi pharmacy and sal es
representative defendants in Ashley and Castal should be

di sregarded because they too are the subject of fraudul ent

j oi nder .

AHP originally argued that the intervention of 50
additional plaintiffs in Anderson violated the terns of the court
approved Settl enment Agreenent on the ground that the Agreenent
prohi bits nunerous plaintiffs in one action. This issue,
however, is now noot because the parties have stipul ated that,
regardl ess of the disposition of the notion to remand, each Age
plaintiff will sever his or her clains into separate civil
actions and file a new conplaint. W wll therefore proceed with
our analysis as if each plaintiff in Anderson has filed a
separate action

l.

Under the federal renoval statute, "any civil action
brought in a state court of which the district courts of the
United States have original jurisdiction, may be renoved by the

def endant or defendants, to the district court.” 28 U S.C

4. (...continued)

AHP, such as subsidiaries. They are all diverse fromplaintiffs
and for the sake of sinplicity we will not and need not refer to
t hem
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§ 1441(a). Federal district courts have original jurisdiction
over all civil actions between citizens of different states if
t he amount in controversy exceeds $75, 000, exclusive of interest
and costs. 28 U S.C. § 1332(a)(1). |If an action originally
instituted in a state court could have been brought in federal
court pursuant to diversity jurisdiction, the defendants may
renove it to federal court provided certain procedures are
foll owed and certain conditions nmet. 28 U S.C. 88 1441 and 1446.
Simlarly, if the federal court subsequently determnes that it
does not have subject matter jurisdiction over a renoved acti on,
it must remand the action to the state court fromwhich it cane.
28 U.S.C. § 1447(c).

In order to renove an action to the federal court, it
is well settled that all defendants nust tinely consent to the

renoval . Balazik v. County of Dauphin, 44 F.3d 209, 213 (3d Cr.

1995). The unanimty rule, however, is not applicable with
respect to any defendant who has been fraudulently joined. 1d.
at 213 n.4. Under our Court of Appeals decision in Boyer V.
Snhap-on Tools Corp., 913 F.2d 108, 111 (3d Gr. 1990), joinder is

fraudul ent "where there is no reasonable basis in fact or

col orabl e ground supporting the claimagainst the joined
defendant, or no real intention in good faith to prosecute the
action agai nst the defendant or seek a joint judgnent."
(quotations omtted) (enphasis added). The presence of a party

fraudul ently joined cannot defeat renoval. WIson v. Republic

lron & Steel Co., 257 U.S. 92, 97 (1921).
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We recogni ze that the burden on AHP to establish
fraudul ent joinder is a heavy one. 1d. at 111. Wile we "nust
resolve all contested issues of substantive fact in favor of
plaintiff,” we do not take this to nmean we nust blindly accept
what ever plaintiffs nay say no matter how i ncredi ble or how
contrary to the overwhel m ng wei ght of the evidence. 1d. W are
al so cogni zant that the renoval statute nust be construed
narrowmy, and "all doubts should be resolved in favor of remand.”

Steel Valley Auth. v. Union Switch and Signal Dv., 809 F.2d

1006, 1010 (3d Cr. 1987) (citation omtted). Nonetheless, we
are m ndful of the Suprene Court's decision in WIlson. The Court
made it clear that if the plaintiff contests a defendant's
assertion that joinder of another defendant was a shamto def eat
renoval, the District Court nust determ ne the facts fromthe
evidence. WIson, 257 U.S. at 98. W are not to decide
automatically in favor of remand sinply because sone facts may be
said to be in dispute.

.

We turn first to the issue of fraudul ent joinder of the
phent erm ne defendants, all of which, as nentioned above, are
citizens of states other than Louisiana and M ssissippi. The
rel evant facts are as follows. From 1989 through Septenber, 1997
AHP mar keted and sold two prescription drugs for weight loss in
the United States under the brand names Pondi m n (fenfluram ne)
and Redux (dexfenfluram ne). Beginning in 1992, physicians

commonly prescribed Pondimn alone or in conbination with
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phent erm ne, another prescription diet drug. The ingestion of
phent er mi ne hel ped counteract sone of the adverse effects of
fenfluram ne used by itself. Phenterm ne was, and still is,
manuf actured by various entities and is distributed and sold
under several different brand nanes.

Foll owi ng the w thdrawal of Pondi m n and Redux fromthe
mar ket in Septenber, 1997, multiple class actions and ot her
| awsuits were filed against AHP and the manufacturers of
phenterm ne alleging that ingestion of their products caused VHD
and primary pul nonary hypertension ("PPH'). As nentioned above,
all federal cases were transferred to this court for consoli dated
di scovery proceedi ngs. Vol um nous di scovery took place in both
MDL 1203 and state court proceedi ngs, including depositions,
docunent review, and the devel opnent of expert testinony. The
evi dence di scovered pointed to fenfluram ne and dexfenfl uram ne
as the culprits.

Only two experts were ultimately proffered in MDL 1203
on phenterm ne causation. After a Daubert hearing, Judge
Louis C. Bechtle of this court® granted the notions of the
phent erm ne defendants to exclude this opinion testinony that
usi ng phentermne in conbination with fenfluram ne "induces
greater cardiovascular toxicity than does fenfluram ne al one."
Menmor andum and Pretrial Order No. 1351 at 29. The court found

that "at this tinme, no epidem ol ogic data support the position

5. Judge Bechtle retired on June 30, 2001.
- 8-



t hat phenterm ne, when conbined with fenfluram ne, increases the
risk of PPH or VHD in humans.” 1d. at 15. It concluded that the
proffered experts lacked reliability and a sufficient scientific

basis for their opinions. See Daubert v. Merrell Dow Pharns.,

Inc., 526 U.S. 579, 589-90 (1999).

Simlar results were reached in other courts. For
exanpl e, AHP has identified over 30 cases where courts have
granted the notions of phenterm ne defendants to excl ude
scientific evidence of phenterm ne causation under Daubert or its
state | aw equivalents. These courts have granted notions for
summary judgnent, or other notions based on plaintiffs' failure
to produce adm ssible scientific evidence denonstrating that
phenterm ne causes VHD or PPH. In fact, no case has been brought
to our attention in which a court has found scientifically
reliable evidence of phenterm ne causing VHD or PPH.

The effect of this |ack of evidence is clear when one
| ooks at the history of the diet drug litigation. Phenterm ne
def endants have been routinely and voluntarily dism ssed from
hundreds of cases by plaintiffs wthout any settlenent paynent. °
For exanple, in April, 2001 this court held a hearing requiring a
group of plaintiffs to show cause why their cases agai nst the
phent erm ne defendants should not be dism ssed. Not a single

plaintiff out of approximately 200 appeared at the show cause

6. Wiile we are unaware of the exact nunber of plaintiffs who
have di sm ssed their cases against the phenterm ne defendants, it
i s undoubtedly in the thousands.
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hearing to oppose the dism ssal of the phenterm ne defendants
fromtheir cases. A simlar result occurred at a second show
cause hearing held in Septenber, 2001.

Litigation in state courts has proceeded in the sane
manner. For instance, in Harris County, Texas, ' where one of the
attorneys for the Age plaintiffs served on the commttee
appoi nted to coordi nate di scovery, no depositions of any
W tnesses affiliated with a phenterm ne defendant have been
t aken. Moreover, the phenterm ne defendants have not been held
to pretrial discovery deadlines or continuing docunent production
obligations. Further, the phenterm ne defendants' notion to
di sal | ow evi dence that phenterm ne caused VHD was unopposed by
plaintiffs. This result was actually hailed as a victory by
plaintiffs' attorneys, including an attorney representing one of
the Age plaintiffs, because it neant to themthat the "fen" part
of the conbination was the problem and that AHP woul d be unable
to claimthat VHD was caused by the "phen" part. See Ron

Ni ssi nov, Panel Disallows "Phen" Part of Fen-Phen as Evidence,

Houston Chronicle, Mar. 31, 1999, at 32A

G ven the universal |ack of prosecution of the
phent er m ne defendants, AHP argues that the joinder of them as
defendants is a stratagemto defeat its right of renoval to

federal court. Specifically, AHP contends that plaintiffs

7. More than 25% of all state diet drug cases have been filed in
Texas, and since the inception of consolidated proceedings in
Harris County, over 1,250 diet drug cases have been coordi nat ed

t here.
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counsel throughout the country and the phenterm ne defendants
have reached agreenents whereby plaintiffs wll ultimtely
di sm ss the phenterm ne defendants in exchange for their refusa
to consent to renoval. As evidence of such agreenents, AHP
provided the affidavit of C ass Counsel M chael Fishbein, Esq.,
who swore that Edward Wl tman, Esquire, national counsel for
Teval Gat e Pharnaceuticals, Inc., a phenterm ne manufacturer,
informed himthat such an agreenment or understanding existed. W
find M. Fishbein, a respected Phil adel phia | awer, to be
credible. M. Weltman's deposition, on the other hand, was
perneated with evasion. M. Wltnman testified that he did not
recoll ect any such conversation with M. Fishbein. However, he
did admt that Peter Resnick, Esquire, national counsel for
Medeva Pharmaceuticals, Inc., another phenterm ne manufacturer,
had sought an opinion on the ethics and effectiveness of a
renoval agreenment with plaintiffs. Finally, AHP cites a voice
nmessage | eft by |local counsel for a phenterm ne defendant in
Nebraska for AHP' s | ocal counsel. The phenterm ne |ocal counsel
stated that he would not be able to consent to renoval because of
sone national counsel agreenment not to join in renoval of cases
instituted by an identified plaintiff's attorney.

AHP al so points to significant circunstantial evidence
of the existence of renoval agreenents. The phenterm ne
def endants have recently refused to consent to renoval in cases
in Louisiana, Texas, and M ssissippi, although they did so

earlier in other diet drug cases. Failure to consent to renoval
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has occurred even in those jurisdictions in rural M ssissippi and

the Rio Gande Vall ey region of Texas which are well known for
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their high verdicts for plaintiffs against corporate defendants.

AHP argues, and we agree, that it nmakes no sense for |arge out-

of -state corporate defendants to forego renoval to federal court

inlight of this history and the MDL court's favorabl e Daubert

ruling, unless they are nerely nomnal parties. Tellingly, the

phent erm ne defendants are silent here on the subject of renoval
We are constantly telling jurors that they nust not

| eave their "common sense"” outside the courtroom when wei ghing

evidence. W too nust follow our own advice. From what has

preceded we strongly doubt that there is a colorable claim

agai nst the phenterm ne defendants. However, we need not decide

that issue here. Based on the above evidence we find that

def endants have net their heavy burden of persuasion that

plaintiffs have no real intention in good faith to seek a

j udgnent agai nst the phenterm ne defendants and that as a result

t he phenterm ne defendants are fraudulently joined in these

actions. Boyer, 913 F.2d at 111; see WIlson, 257 U S. at 98.

Accordingly, the lack of consent of the phenterm ne defendants
will be ignored in determning the propriety of renoval.
LT

We next turn to the contention of AHP that three
physicians, Dr. Terri Ditta, Dr. Beverly Yount, and Dr. Shel don
Hersh, were fraudulently joined in the Anderson case. As noted
above, each is a Louisiana citizen and thus a non-diverse
defendant. It is undisputed fromthe evidence before us that 48

of the 50 Age plaintiffs had no treatnent by and no contact
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what ever with any of these nedical doctors. As to the remaining
two, plaintiff Crystal Gatlin was allegedly treated by Dr. Ditta
and plaintiff Verna Brown by Dr. Yount.® AHP has clearly net its
heavy burden of establishing that Dr. Hersh was fraudulently
joined as to all plaintiffs, Dr. Ditta was fraudulently joi ned
except as to plaintiff Crystal Gatlin and Dr. Yount was
fraudulently joined except as to plaintiff Verna Brown. As
di scussed above, the Age plaintiffs have agreed to sever their
clains fromeach other. W wll therefore grant the notion to
remand of plaintiffs Crystal Gatlin and Verna Brown and deny the
notion of the remaining plaintiffs.
I V.

In Ashley and Castal plaintiffs have also joined |ocal
M ssi ssi ppi pharmaci es which allegedly sold the drugs to
plaintiffs upon the presentation of a prescription from
plaintiffs' doctors. Plaintiffs have brought cl ains against the
pharmacies for failure to warn, negligence, breach of warranty,

and strict liability. AHP argues that the pharnacies are

8. Late in the afternoon on August 9, 2002, over three weeks
after the argunent on the pending remand notions and after the
massi ve briefing of all issues had concluded, AHP filed a copy of
the deposition of Dr. Ditta. This deposition was conducted in an
unrel ated diet drug case in which Dr. Ditta is also a defendant.
Near the conclusion of the deposition, AHP' s attorney questioned
her regarding a conversation she had with an attorney for one of
the Age plaintiffs. AHP argues that Dr. Ditta' s responses to
this line of questioning establish that there is no real
intention to prosecute her and that she is therefore fraudulently
joined. W find that the deposition is untinely and we will not
consider it for purposes of this notion. Mreover, there was no
opportunity for cross-exam nation since the Age plaintiffs'
attorneys were not present.
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fraudulently joined and that therefore their nondiverse
citizenship is immaterial.

M ssi ssi ppi has adopted the | earned internediary
doctrine, which holds that a drug nmanufacturer has a duty to warn
only the prescribing physician of the adverse effects of a drug,

not the patient or consuner. Weth Laboratories, Inc. v.

Fortenberry, 530 So. 2d 688, 691 (Mss. 1988). Recently, the
doctrine was extended to pharmacies by the M ssissippi Suprene

Court. Mbore v. Menorial Hospital of Gulfport, No. 2000-CA-

01976- SCT, 2002 W. 535908 (M ss. Apr. 11, 2002). In More,
plaintiffs argued that their pharmacy was negligent for selling
them a drug which was contraindi cated for pregnant wonen. The
| oner court granted the pharmacy's notion for summary judgnent,
hol ding that the |learned internediary doctrine had been adopted
by M ssissippi courts. Accordingly, the court concluded that a
phar macy does not have a legal duty to question the prescribing
physician's judgnent or to warn the patient, and in the absence
of such a duty, no actionable negligence occurred. 1d. at *2.
The M ssissippi Suprene Court affirnmed. It ruled that
the | earned internediary doctrine applies to pharmaci sts and t hat
they have "no legal duty to warn in the context of prescription
medi cation." 1d. at *4. The court did carve out two exceptions
to the doctrine as applied to pharmacists, one "where it was
undi sputed that a plaintiff had infornmed the pharmacy of health
probl ens whi ch contraindi cated the use of the drug in question,”

and two "where pharmacists fill prescriptions in quantities
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i nconsistent wth the reconmended dosage guidelines.” 1d. at *5.
Since neither of the two exceptions is applicable here, it is
clear that plaintiffs' clains against the pharmaci es are barred.
Plaintiffs attenpt to distinguish More by arguing that
it islimted to a negligence and failure to warn cases. They
mai ntain that such clains are distinct from other product
liability clainms and that a jury could inpute sone liability to
t he pharmaci es under the M ssissippi Products Liability Act. W
di sagree. The cases on which plaintiffs rely in support of this
proposition are inapposite. They cite several M ssissipp
district court cases where notions to remand were granted in

simlar factual situations. See, e.q., Haynes v. Parke-Davis,

No. 2:00CV263P-B (N.D. Mss. Jan 3, 2001); Rankin v. Jannsen

Pharmaceutical, Inc., No. 5:00CV190LN (S.D. Mss. Cct. 31, 2000);

Hodges v. Weth-Ayerst Laboratories, No. 3:00CV254W5 (S.D. M ss.

May 18, 2000). However, each of these cases was deci ded applying
a "no possibility" of recovery standard for fraudul ent joinder.
These decisions no | onger have vitality as a result of Badon v.

RJR Nabi sco, Inc., 236 F.3d 282, 286 (5th Cr. 2000), where the

Fifth Grcuit explicitly determ ned that the proper question in a
fraudul ent joinder analysis is whether there is a "reasonable
possi bility" of a claimagainst a defendant.® Courts applying

this latter standard under M ssissippi |aw have found that

9. In addition, the court in Rankin explicitly premsed its
hol ding on the fact that the | earned internediary doctrine had
not yet been addressed by M ssissippi courts. In light of the

subsequent decision in More, Rankin is no |onger persuasive.
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phar macy defendants were fraudulently joined and deni ed remand.

See In re Rezulin Prods. Liab. Litig., 133 F. Supp. 2d 272, 288-

90 (S.D.N. Y. 2001); Teaque v. Parke-Davis, Cv. A No.
3: 00CV224LN (S.D. M ss. Dec. 5, 2001).
As an MDL court sitting within the Third Crcuit, we

must apply our Court of Appeals' fraudul ent joinder standard.

See In re Korean Airlines Disaster, 829 F.2d 1171 (D.C. Grr.

1987); In re Ilkon Ofice Solutions, Inc. Secs. Litig., 86 F

Supp. 2d 481 (E.D. Pa. 2000). It too is based upon

reasonabl eness, that is, whether there is a "reasonable basis in
fact or col orable ground supporting the claimagainst the joined
defendant." Boyer, 913 F.2d at 111. First, the conplaints in
Ashl ey and Castal are devoid of specific allegations against the
pharmacies. They are filled instead with general statenents

| evied agai nst all defendants, which nost properly can be read as

stating clains against the drug manufacturers. See Rezulin, 133

F. Supp. 2d at 290-91; Louis v. Weth-Ayerst Pharmaceuticals,

Inc., No. 5:00CV102LN (S.D. Mss. Sept. 25, 2000).

Second, as with the phenterm ne defendants, the story
of how diet drug litigation agai nst pharnmaci es has proceeded is
illumnating. Again, there is a pattern of pharmacies being
nanmed in conplaints, but never pursued to judgnent, typically
being voluntarily dism ssed at sone point after the defendants'
ability to renove the case has expired. See 28 U S.C § 1446(b).
By way of flagrant exanple, there is the Bankston Drugstore, in

Fayette, M ssissippi. As the only pharmacy in Jefferson County,
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M ssi ssippi, the store is naned in hundreds of lawsuits involving
the sale of allegedly defective drugs, including fen-phen. See
Testinony of Hilda Bankston before the Judiciary Comnmttee of the
U.S. House of Representatives, dated February 6, 2002, available
at http://ww. house. gov. judiciary/ bankston_020602. ht m (" Bankst on
Testinony"). Hilda Bankston, the fornmer owner of the pharnacy,
testified that because of this "lawsuit frenzy" she has had to
spend i nnumerabl e hours retrieving information for potenti al
plaintiffs, testifying in court, enduring the whispers and
guestions of custonmers and nei ghbors who wonder what the pharnmacy
did to end up in court so often, and worryi ng about whether her
busi ness woul d survive. 1d. Although she sold the pharmacy in
January, 2000, she is still deeply mred in the |awsuits, as is
her successor. Although the pharmacy is usually dropped fromthe
| awsuits, the costs of hiring |lawers and obtai ning insurance can

becone prohibitive. See Mark Ballard, M ssissippi Becones a

Mecca for Tort Suits, National Law Journal, Apr. 30, 2001, at Al.

As Ms. Bankston sees it, her "life's work was nerely a neans to
an end for trial |lawers seeking to cash in on lucrative class
actions - a back door into the Jefferson County court system"™
Bankst on Testi nony.

In [ight of all of the above, as well as the thorough
and wel | reasoned analysis of the sanme issue in Rezulin, 133 F.
Supp. 2d at 288-90, we conclude that there is no "reasonabl e

basis in fact" supporting the Ashley and Castal plaintiffs’
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cl ai s agai nst the pharmacy defendants under M ssissippi | aw
Thus, they are fraudulently joined. Boyer, 913 F.2d at 111.
Plaintiffs in Ashley and Castal also name three sales
representati ves of AHP as defendants who are citizens of
M ssi ssippi ("sales representative defendants”). It appears from
the conplaints and the argunent on the pending notions that these
plaintiffs intend to pursue clains of negligence, failure to
warn, msrepresentation, and breach of warranty agai nst the sales
representative defendants. Again, AHP argues that these
defendants are fraudulently joined. W agree. W note first
that there is no indication in either of the conplaints that any
of the plaintiffs, or any of the plaintiffs' doctors, received
any drugs fromthe sales representative defendants. Further, any
al l egations of msrepresentation or fraud fall far short of what
is required under both federal and M ssissippi law. See Fed. R

Cv. P. 9(b); Mss. R Cv. P.; Allen v. Mac Tools Inc., 671 So.

2d 636, 642 (M ss. 1996); Brabhamv. Brabham 483 So. 2d 341, 342

(Mss. 1986).

Even overl ooki ng these deficiencies, there is no
reasonabl e basis under M ssissippi |law for such cl ai ns agai nst
the sales representatives defendants. W are persuaded by the

anal ysis and conclusion in both Johnson v. Parke-Davis, 114 F.

Supp. 2d 522, 524-25 (S.D. Mss. 2000), * and Rezulin. Both of

10. Plaintiffs attenpts to distinguish Johnson by arguing that

it deals only with a failure to warn claim This is not so. The

case addresses negligence, in the context of a duty to warn,
(continued...)
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t hese cases extended the | earned internediary doctrine to sales
representatives, prior to the More decision applying it to
pharmaci es. These hol di ngs are now bol stered by Moore.
Simlarly, we concur that under M ssissippi |aw sales
representatives are not liable for breach of warranty. Rezul i n,
133 F. Supp. 2d at 286; Johnson, 114 F. Supp. 2d at 525. As in
Johnson, "[p]laintiffs have not cited any authority for the
proposition that a sales representative, as opposed to the
manuf acturer of the product he or she was selling, would ever be
liable as the warrantor of the product.” 114 F. Supp. 2d at 525.
On the contrary, sales representatives are not consi dered
"sell ers"” under M ssissippi |aw, but rather, enployees of the

busi nesses who are sell ers. McCurtis v. Dol gencorp, Inc., 968 F

Supp. 1158, 1160-61 (S.D. Mss. 1997). Accordingly, there is "no
reasonabl e basis in fact or col orable ground supporting the claim
agai nst" the sales representative defendants. Boyer, 913 F. 2d at
111.
V.

In sum we will disregard the nonconsent to renoval of
t he phenterm ne defendants because we find that they are
fraudulently joined. |In Anderson, the resident doctor defendants
are fraudulently joined as to all plaintiffs, except Crystal
Gatlin and Verna Brown. Likew se, in Ashley and Castal, we find

that the nondi verse pharnmacy and sal es representative defendants

10. (... continued)
m srepresentation, and breach of warranty.
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are fraudulently joined. Their citizenship therefore wll be
ignored in determning the propriety of renoval

The plaintiffs, whether or not in collusion with the
phent erm ne defendants, are engaging in inproper efforts to
prevent AHP from exercising its statutory right under 28 U. S.C
8 1441 to renove cases based on diversity of citizenship to the
federal courts in Louisiana and M ssissippi. This statutory
right, we should not forget, emanates fromArticle Ill, Section 2
of the Constitution. As long as Congress authorizes the federal
district courts to exercise subject matter jurisdiction over
diversity actions we nust protect the right of parties to invoke
it. W recognize that AHP has a heavy burden to prevent renand,
but that burden has been net here except as to plaintiffs Crystal
Gatlin and Verna Brown. What has been transpiring can only be
characterized as a sham at the unfair expense not only of AHP
but of many individuals and snmall enterprises that are being
unfairly dragged into court sinply to prevent the adjudication of
| awsuits against AHP, the real target, in a federal forum As
aptly stated by our Court of Appeals in Boyer, quoting the ALl

Study of the Division of Jurisdiction between State and Federal

Courts, "so long as federal diversity jurisdiction exists ... the
need for its assertion may well be greatest when plaintiff tries
hardest to defeat it." Boyer, 913 F.2d at 111

Accordingly, except for plaintiffs Crystal Gatlin and

Verna Brown in Anderson, the notion of plaintiffs to remand their
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actions to the state courts in Louisiana and M ssissippi wll be

deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS : MDL DOCKET NO. 1203
(PHENTERM NE, FENFLURAM NE, :

DEXFENFLURAM NE) PRODUCTS

LI ABI LI TY LI TI GATI ON

TH' S DOCUMENT RELATES TO.

SANDRA ANDERSON, et al.
V.

AMERI CAN HOMVE PRODUCTS :
CORPCRATI ON, et al. : CIVIL ACTION NO 01-20182

LATRELL ASHLEY, et al.
V.

AMERI CAN HOVE PRCODUCTS :
CORPCRATI ON, et al . : CIVIL ACTION NO 02-20098

TANYA SHERELLE CASTAL, et al.
V.

AMERI CAN HOMVE PRODUCTS :
CORPCRATI ON, et al. : CIVIL ACTION NO 02-20107

PRETRI AL ORDER NO.

AND NOW this day of August, 2002, it is hereby
ORDERED t hat :
(1) the notion and anended notion of plaintiffs to

remand in Anderson v. Anerican Honme Products Corp. (Doc. Nos.

202790 and 202945) is DENI ED except as to plaintiffs, Crystal
Gatlin and Verna Brown. The actions of these two plaintiffs are
remanded to the Civil District Court for the Parish of Ol eans,

Loui si ana.



(2) the notion of plaintiffs to remand to the Circuit

Court of Sunflower County, M ssissippi in Ashley v. Anerican Hone

Products Corp. (Doc. No. 202835) is DEN ED; and

(3) the notion of plaintiffs to remand to the Circuit

Court of Coahoma County, M ssissippi in Castal v. Anerican Hone

Products Corp. (Doc. No. 202836) is DEN ED.

BY THE COURT:




