IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BAH BAI MAKENTA
Plaintiff, : CIVIL ACTI ON
v, : NO. 98- 3376

UNI VERSI TY OF PENNSYLVANI A

Def endant .

VEMORANDUM

BUCKWALTER, J. January 11, 2002

Plaintiff Bah Bai Makenta (“Plaintiff” or “Mkenta”)
nmoves to dism ss the counterclaimfiled by Defendant University
of Pennsylvania, (“Defendant” or “Penn”) for |ack of subject
matter jurisdiction pursuant to 28 U S.C. §8 1367. In the
alternative, Mikenta noves to dism ss Defendant’s counterclaim
for failure to state a clai mupon which relief can be granted.

In addition, Makenta noves to strike the counterclaimpursuant to
Fed. R Cv. P. 12(f). For the reasons stated below, Plaintiff’s

nmotion is denied.

BACKGROUND
Makent a brought this action alleging ERI SA cl ai ns
agai nst Penn. Penn filed a counterclai magai nst Makenta al |l egi ng

breach of contract.



The parties entered into a settlenent agreenent on
March 17, 1998, as a result of the dism ssal of a previous and
separate cause of action that Plaintiff brought against
Def endant, which alleged that Penn discrim nated agai nst Makenta
on the basis of race in violation of Title VII of the Gvil
Ri ghts Act (hereinafter referred to as the “discrimnation case,”

see Makenta v. University of Pennsylvania, Cvil Action No.

97-cv-5424 (E.D. Pa., Brody, J.)). According to Defendant, the

ternms of the settlenent agreenent included, inter alia, that

Plaintiff enter into a general release of all clains related to
his enpl oynent with Penn. However, because a witten settl enent
agreenent was never signed, only an oral agreenent exists between
the parties, and hence, the terns of the settlenent agreenent are
i n di spute.

Penn asserts that, pursuant to the settl enent
agreenent, the instant ERI SA action, a cause of action which
arises from Makenta's enpl oynent wth Penn, is barred.
Therefore, prosecution of the instant cause of action is a breach
of the contract of settlenent. Mkenta clains that, while the
parties agreed to settle and dism ss the discrimnation case,
Plaintiff in no way agreed to a covenant not to sue Penn for any
ot her reason related to his enpl oynent.

Penn first raised the validity of the settl enent

agreenent by notion after Makenta filed a notion for relief from



the order of dismssal in the discrimnation case before Judge
Brody because, according to Plaintiff, the ternms of the
settl enent agreenent submtted by Penn went beyond the parties’
oral agreenent to settle Plaintiff’s discrimnation case. At
that time, both parties apparently agreed that a finding that the
settl enment agreenent included a general release of all clains
related to Makenta’'s enpl oynent with Penn had the potential to
bar the instant ERI SA action. Furthernore, both parties were
wlling to await this determ nation by Judge Brody before
proceeding with the instant ERI SA suit and entered into a
Stipulation and Order to stay the ERI SA acti on.

However, Judge Brody declined to reopen the
di scrim nation case and consequently denied both notions. Thus,
whet her the settlenent agreenment in the discrimnation case acts
a bar to the instant ERI SA suit is an issue which remains
undet er m ned.

Penn wi shes to litigate the enforceability and scope of
the settlenent agreenent in the instant ERI SA action. Makenta
asserts that the validity of the settlenent agreenent is not

properly before this Court.

1. DI SCUSSI ON

A. Subject Matter Jurisdiction
A federal court has supplenental jurisdiction “of the

subject matter of a counterclaimif it arises out of the
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transaction or occurrence that is the subject matter of an
opposing party’s claimof which the court has jurisdiction.”

G eat Lakes Rubber Corp. v. Herbert Cooper Co., 286 F.2d 631, 633

(3d Cr. 1961); 3 Moore's Federal Practice, 8 13.110[1][a]

(Matt hew Bender 3d ed.). “‘Transaction or occurrence should be

interpreted broadly; it is unnecessary that the facts be fromthe
sane tinme or that exactly the sane facts will resolve the issues

in the conplaint and the counterclaim” Centennial Sch. Dist. V.

| ndependence Blue Cross, 885 F. Supp. 683, 685 (E.D. Pa. 1994)

(citing Charles AL Wight, Arthur R MIller, & Mary Kay Kane,
Federal Practice and Procedure: Civil 8§ 1410(2d ed. 1990).

“[Al] counterclaimthat arises out of the transaction or
occurrence that is the subject matter of an opposing party’s
claimis [also] a ‘conpul sory counterclaim w thin the neaning of

Rul e 13(a) of the Federal Rules of Cvil Procedure.” Geat Lakes

Rubber, 286 F.2d at 633. Thus, the test for conpul soriness under
Rule 13(a) is the sane as the test for the existence of
suppl emental jurisdiction. See 16 More’'s Federal Practice, 8§
106. 25[ 1] (Matthew Bender 3d ed.). Therefore, if Defendant’s
counterclaimis found to be conpul sory, then the court will have
suppl enent jurisdiction over Penn’'s breach of contract claim
“[ T] he operative question in determining if a claimis
a compul sory counterclaimis whether it bears a |ogica

relationship to an opposing party’s claim” Xerox Corp. v. SCM




Corp., 576 F.2d 1057, 1059 (3d Cr. 1978) (citing G eat Lakes

Rubber, 286 F.2d at 634). Defendant argues that its counterclaim
is conmpul sory, i.e., that its breach of contract claimbears a
logical relationship to Plaintiff’s ERI SA claim and denonstrates
this by pointing to the Stipulation and Order, signed by
Plaintiff’s counsel, agreeing to stay the instant ERI SA action
until a determ nation was nmade by Judge Brody on the
enforceability and scope of the settlenent agreenent. As noted
above, because Judge Brody declined to reopen the discrimnation
case, the validity of the settlenent agreenent renains
undet er m ned.

Clearly, whether or not Plaintiff is in breach of the
parties settlenment agreenent by maintaining his instant ERI SA
suit bears a logical relationship with the instant cause of
action itself. Mkenta' s conplaint initiates the ERI SA acti on,
but it is not the totality of the controversy. It is nerely a
portion of the controversy which dictates whether and to what
extent Plaintiff is entitled to relief. The substance of the
controversy, in fact a threshold matter, extends to whet her
Makenta's claimis barred by the settlenent agreenent allegedly
entered into by the parties. Thus, Defendant’s counterclaimis
conpul sory, and pursuant to 28 U S.C. 8§ 1367, the Court has the

power to hear Penn’s breach of contract claim



Therefore, Plaintiff’s notion to dism ss Defendant’s

counterclaimfor |lack of subject matter jurisdiction is denied.
B. Failure to State a Caim

Plaintiff also asserts that Defendant’s counterclaim
fails to state a clai mupon which relief can be granted. In
determning a notion to dismss pursuant to Fed. R Cv. P.
12(b)(6), “all assertions in the pleading are assuned to be true;
all reasonable inferences are drawn fromthe pleading in favor of
the [nonnovant]; and the counterclaimonly may be dism ssed if
the [nonnovant] has alleged no set of facts under which they

could state a claim” Centennial Sch. Dist., 885 F. Supp. at

686.

In order to state a breach of contract claimupon which
relief may be granted under Pennsylvania |aw, Penn nust all ege:
(1) the existence of a valid and binding contract to which Penn
and Makenta were parties; (2) the contract's essential terns; (3)
that Penn conplied with the contract's terns; (4) that Makenta
breached a duty inposed by the contract; and (5) damages

resulting fromthe breach. See Cottnman Transm ssion Sys. V.

Mel ody, 851 F. Supp. 660, 672 (E.D. Pa. 1994) (citing Electron

Energy Corp. v. Short, 408 Pa. Super. 563, 597 A 2d 175 (1991),

aff'd without op., 533 Pa. 66, 618 A 2d 395 (1992).
In its counterclaim Penn all eges:

4. On March 17, 1998, plaintiff entered into a
settl enent agreement with Penn, the terns of
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whi ch include, inter alia, that plaintiff
enter into a general release of all clains
related to his enploynment with Penn.

9. Notwi t hst andi ng the fact that plaintiff
entered into an express contract with Penn to
release all clains arising out of his
enpl oynent relationship with Penn, plaintiff
commenced this lawsuit in breach of its
contract with Penn.
10. Plaintiff’s continued prosecution of this
| awsuit against Penn is a breach of his
contract with Penn and is the direct and
proxi mat e cause of danmamges to Penn.
The Court finds Penn has adequately all eged the
el ements, which if proven, state a claimfor breach of contract.
Therefore, Plaintiff’s notion to dism ss Defendant’s counterclaim
pursuant to Fed. R Gv. P. 12(b)(6) is denied.
C. Redundancy Pursuant to Fed. R Cv. P. 12(f)
Plaintiff also seeks to strike Defendant’s
counterclaim Under Rule 12(f), the Court nay order deleted from
a pleading any “redundant, inmaterial, inpertinent, or scandal ous
matter.” “Such notions to strike are, however, ‘disfavored,

especially in the absence of prejudice.’”” Centennial Sch. Dist.,

885 F. Supp. at 690 (citing In re One Meridian Plaza Fire Litig.,

820 F. Supp. 1460, 1488 (E.D. Pa. 1993)). Defendant’s
counterclaimcontends that Plaintiff entered into an express
contract with Penn to release all clains arising out of his

enpl oyment relationship with Penn and Plaintiff comrenced this



lawsuit in breach of its contract with Penn. Defendant’s seventh
affirmati ve defense asserts that Plaintiff's clains are barred in
whol e or in part by the doctrine of release. As Defendant
correctly points out, Penn's seventh affirmative defense, based
upon the doctrine of release, if successful, would only serve to
bar Makenta' s recovery from Penn. On the other hand, Penn’s
counterclaim if effective, would allow Penn to recover danages
from Makenta stemming fromhis alleged breach of the settl enent
agreenent and rel ease.

Therefore, Penn’s counterclaimis not redundant and
Plaintiff’s notion to dism ss Defendant’s counterclai m pursuant
to Fed. R Cv. P. 12(f) is denied.

Accordingly, Plaintiff’s nmotion to dism ss Defendant’s
counterclaimis denied in its entirety.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BAH BAI MAKENTA
Plaintiff, : CIVIL ACTI ON
v, : NO. 98- 3376

UNI VERSI TY OF PENNSYLVANI A

Def endant .
ORDER

AND NOW this 11'" day of January, 2002, upon
consideration of Plaintiff’s FF.R C P. 12 Mdtion in Response to
Def endant’ s Counterclaim (Docket No. 20), and Defendant’s
Response thereto (Docket No. 24), it is hereby ORDERED t hat

Plaintiff’'s Motion is DEN ED

BY THE COURT:

RONALD L. BUCKWALTER, J.



