IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD J. SREIN, et al : ClVIL ACTION
Pl aintiff

V.

NATI ONAL LEGAL RESEARCH GROUP, INC., et al.
Def endant : NO 02-1164

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Decenber 16, 2002

Plaintiffs, Ronald J. Srein and Paul J. Haaz filed this action
in the Court of Common Pleas of Philadel phia County to recover
damages for defamation, negligence, wongful wuse of civil
proceedi ngs (42 Pa. Cons. Stat. Ann. 8 8351, et seq.), and abuse of
process. Defendants renoved the action to federal court based on
conplete diversity of the parties, 28 U . S.C. § 1332. The anount in
controversy is alleged to exceed $75, 000 excl usi ve of interest and
costs.

Def endant has filed a Motion to Dism ss all counts for failure
to state a claim upon which relief can be granted, and |ack of
personal jurisdiction. Defendant also filed a Mdtion to Strike
Plaintiffs’ Menorandum of Law in Opposition to the Mtion to

Dismiss (“Plaintiffs’ Response”).



BACKGROUND!

Plaintiff Ronald J. Srein is a citizen and resident of the
Commonweal t h of Pennsyl vani a. Plaintiff Paul J. Haaz, Esq., is
licensed to practice law in the Comopnweal th, but whether he is a
citizen of Pennsylvania is not alleged.

Def endant National Legal Research Goup, Inc. (“NLRG') is a
corporation organi zed under the | aws of Virginiawithits principal
pl ace of business in Virginia. NLRG is an incorporated group of
over seventy attorneys who perform legal research for |awers
t hroughout the country. Def endant Virginia Metalcrafters, Inc.
(“Mirginia Metalcrafters”) is a corporation organized under
Virginia law, its principal place of business is also in Virginia.
Def endant Jeffrey N. Sheehan is a citizen and resi dent of Col orado.

In the spring of 1990, Srein retained Haaz to collect a
defaul ted debt owed by Robert Welch. WlIlch granted a nortgage in
favor of Srein on a property located in Philadelphia (the
“Property”) as security for his repaynent of the | oan. The
property was titled in the nanme of the Historical Second Street
Devel opment Associ ation (“HSSDA’); Wl ch was the general partner.

As of Decenber 31, 1990, Wl ch had defaul ted on the repaynent
of the note and Haaz entered judgnent against Wl ch and HSSDA on

behal f of Srein. In lieu of foreclosure, HSSDA transferred the

! Facts are taken fromplaintiffs’ Conplaint. Exhibit citations refer
to the suppl ementary docunents subnmitted by plaintiffs as part of their
Compl ai nt .



Property to Srein in January, 1991.

I n February, 1992, Richard K. Doty, Esqg., filed a civil suit
(the “Wtkowski litigation”) against Srein and others on behal f of
his clients, Dr. and Ms. Wtkowski. The |awsuit clainmed the HSSDA
transfer of the Property to Srein was a fraudul ent conveyance. The
United States District Court for the Eastern District of
Pennsyl vania entered judgnent in favor of Srein and the decision
was affirmed by the Third Crcuit Court of Appeals.

Doty had hired NLRGto performresearch in connection with the
Wt kowski litigation. Jeffrey N Sheehan, Esq. was the NLRG
attorney who assi sted Doty. Sheehan wote | egal nenoranda, briefs,
and pl eadi ngs for Doty and gave hi mprocedural and tactical advice
regardi ng the prosecution and continuation of the suit against
Srein.

Sheehan prepared a nenorandumto Doty in which he referred to
Srein as “the fraudulent transferee” (Exhibit A 1). Thereafter,
Sheehan sent a draft Mtion for Summary Judgnent and supporting
| egal docunents to Doty (Exhibit B). |In the Menorandum of Law in
Support of the Summary Judgnent Motion, Sheehan again descri bed
Srein as a “fraudul ent transferee” (Exhibit B, 1). He also stated,
“Srien [sic] was the fraudulent recipient of property for no
consi deration” (Exhibit B, 6).

In a cover letter highlighting several of the exhibits

attached to the summary judgnent notion (Exhibit C), Sheehan



referred to the person who:

engi neered the preparation and execution of a series of

docunent s, not es, nor t gages, and pl eadi ngs to

fraudulently transfer the property out of the reach of
creditors of Historical Second Street and into Srien’s

[sic] hands. This series of orchestrated events was

designed to set up obstacles to untangling the intended

fraudul ent conveyance. The architect of this schene,

whoever he may be, failed (Exhibit C 13).

These comments referred to Haaz, Srein’s attorney who prepared the
docunent s.

Sheehan twi ce asserted that Haaz, whomhe identified by nane,
engi neered the all eged fraudul ent conveyance. |In referring to an
exhi bit, Sheehan stated that it “reveals Haaz fairly clearly as the
architect of the fraudulent transfer” (Exhibit C, 1). Sheehan
agai n accused Haaz of being “the architect of this schene” later in
the letter and referred to Srein as a “fraudulent transferee”
(Exhibit C, 2).

Sheehan published the above statenents by mailing the cover

| etter and nenorandumto Doty, who | ater read and di ssem nated t hem

to his clients, expert wtnesses, and the court.

1. DI SCUSSI ON

A. Standard of Review

The standard of review for a Federal Rule of G vil Procedure
12(b)(6) notion to dismss is:

I n determ ni ng whet her a cl ai mshoul d be di sm ssed under
Rul e 12(b)(6), a court I ooks only to the facts alleged in
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the conplaint and its attachnents wi thout reference to
ot her parts of the record. Mdreover, a case should not
be dismssed for failure to state a claim unless it
clearly appears that no relief can be granted under any
set of facts that could be proved consistently with the
plaintiff’s allegations.

Jordan v. Fox, Rothschild, OBrien & Frankel, 20 F.3d 1250, 1261

(3d Cr. 1994). The court is “required to accept as true al
allegations in the conplaint and all reasonabl e i nferences that can
be drawn from them after construing them in the I|ight nost

favorable to the non-novant.” |[d.

B. Jurisdiction
1. Subject Matter

A challenge to subject matter jurisdiction may be nade
“whenever it appears by suggestion of the parties or otherw se that
the court lacks jurisdiction....” Fed. R CGv. P. 12(h)(3).
Al t hough there may be conplete diversity anong all the parties, it
has not been specifically alleged in the Conplaint; the Conplaint
was originally filed in State court where Haaz’s citizenship was
irrelevant. It is stated that Haaz is licensed to practice lawin
Pennsyl vania but his citizenship is not asserted. The renova
petition does not cure the deficiency because it alleges as a | egal
conclusion that there is conplete diversity of citizenship, but not
the factual prem ses on which the I egal conclusion is based. The

conpl ai nt nmust be dism ssed for lack of jurisdiction. Odinarily,



plaintiffs are granted |leave to anend the conplaint to allege
subj ect matter jurisdiction properly. Therefore, this action wll
be di sm ssed without prejudice and | eave to anmend to assert Counts
11 and [IV. However, leave to amend wll not be granted if
amendnment woul d be futile.
2. Personal - Virginia Metalcrafters

Def endants assert that there is no personal jurisdiction over
Virginia Metalcrafters in the Eastern District of Pennsylvania
The rel ationship between Virginia Metalcrafters and NLRG and their
mutual relationship with Jeffrey Sheehan, allegedly their joint
agent, is unclear. It is the plaintiff’s burden to showthat this
court has personal jurisdiction over all defendants; M. Srein has
failed to provide sufficient information to neet this burden with
respect to Virginia Metalcrafters. If an anmended conplaint is
filed against Virginia Metalcrafters, plaintiffs nust clarify why

there is personal jurisdiction as to this defendant.

C. Statute of Limtations

Def endants assert that Counts | through VIII are barred by the
appl i cabl e Pennsyl vani a statutes of limtations. Pennsylvania |aw
tolls the running of the limtations period when, despite the
exerci se of due diligence, an injured party is unable to knowor is
reasonably unaware of the existence or cause of his injury.

Hayward v. Medical Center of Beaver County, 608 A 2d 1040, 1042-




1043 (Pa. 1992). The conpl aint does not reveal when plaintiffs
coul d have known, through due diligence, of defendants’ invol venent
in the Wtkowski litigation, so this claimis premature. If an
anended conplaint is filed, it will not be dismssed as tine
barred; unless apparent fromthe face of the anended conplaint, a
nmotion to dismss wll be denied without prejudice to a notion for

summary judgnent at the end of discovery.

D. Counts | and Il - Defamation

Def endants assert that plaintiffs’ defamation clains (Counts
| and I1) are barred by the doctrines of privilege and/ or absol ute
i mMmuni ty. It has |ong been established that statenents nade in

arguing an action are absolutely privileged. Post v. Mendel, 507

A 2d 351, 352 (Pa. 1986). But only “those conmuni cati ons which are
i ssued in the regul ar course of judicial proceedings and which are
pertinent and material to the redress or relief sought” are
privileged communicati ons. Post, 507 A 2d at 355 (enphasis in
original). Because defendants’ alleged defanmatory statenents were
submtted to Doty before subm ssion to the court, determ nation of
this issue hinges on the role the statenents played in the
Wt kowski litigation.

In Post, a letter witten by an attorney accused opposing
counsel of inproper practices in pending litigation and notified

opposi ng counsel of the witer’s intent to report the natter to the



Di sciplinary Board. The letter was copied to the Disciplinary
Board, the presiding judge, and a trial witness. The court ruled
this correspondence was not privileged because it was not “issued
in the regular course of judicial proceedings as a conmuni cation
pertinent and material to the redress sought.” Post, 507 A 2d at
355- 356.

The letter in Post is not anal ogous to the correspondence at
i ssue here; the statenents involved here were research materials
and draft notions issued in the regular course of judicial
proceedi ngs and were pertinent and material to the relief sought by
the Wtkowskis in the underlying litigation. The statenents are
privileged; Counts | and Il if reasserted would be dism ssed with
prej udi ce. Therefore, leave to anend to assert Counts | and I

wi Il be deni ed.

E. Counts V, VI, and VII - Wongful Use of Cvil
Proceedi ngs and Abuse of Process

To succeed in an action for wongful use of civil proceedi ngs,
the plaintiff nust show. (1) the defendant has procured, initiated
or continued the civil proceedings against him (2) the proceedi ngs
were termnated in his favor; (3) the defendant did not have
probabl e cause for his action; (4) the primary purpose for which
the proceedings were brought was not to secure the proper
di scovery, joinder of parties or adjudication of the clai mon which
t he proceedi ngs were based; and (5) the plaintiff suffered damages.
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42 Pa. Cons. Stat. Ann. 8 8354; Kit v. Mtchell, 771 A 2d 814, 819

(Pa. Super. Ct. 2001).

The elenents for a cause of action for abuse of process are
that defendant: 1) used |egal process against the plaintiff, 2)
primarily to acconplish a purpose for which the process was not
desi gned; and 3) harm has been caused to the plaintiff. Rosin v.

Anerican Bank of Rolla, 627 A 2d 190, 192 (Pa. Super. Ct. 1993).

Plaintiffs failed to allege a valid inproper purpose to
sati sfy the purpose elenents of both torts. Counts V, VI, and VII
woul d be dismissed for failure to state a cognizable claim for
which relief could be granted. Therefore, no |leave to anend wll

be grant ed.

F. Count VIII - Unauthorized Practice of Law

There is no private right of action in Pennsylvania for the
unaut hori zed practice of law. See 42 Pa. Cons. Stat. Ann. § 2524.
Plaintiffs cite 1 Pa. Cons. Stat. § 1929:

The provision in any statute for a penalty or forfeiture

for its violation shall not be construed to deprive an

i njured person of the right to recover fromthe of fender

damages sustained by reason of the violation of such

statute.
One Pa. Cons. Stat. 8§ 1929 does not create a civil statutory cause

of action where a specific statute authorizing such acti on does not

exi st. Al fred M Lut her an Di stri butors, | nc. V. A. P.

Wi | ersbacker, Inc., 650 A 2d 83 (Pa. Super C. 1994). The only




remedy available to a private party to vindicate the unauthorized
practice of law is injunctive relief and the recovery of costs,
i ncluding reasonable attorney’'s fees, at the discretion of the

court. See 42 Pa. Cons. Stat. Ann. 8§ 2524(c); Haynond v. Lundy,

205 F. Supp. 2d. 403, 407. Count VIII woul d be di sm ssed except as
it seeks injunctive relief, costs (including attorney’'s fees).
Leave to anend will be granted as to injunctive relief and costs

(including attorney’ s fees) only.

G Mtion to Strike Plaintiffs’ Response

Defendants’ Mdtion to Strike Plaintiffs’ Response wll be
denied as noot because the action is dismssed for |ack of
jurisdiction. But ordinarily on a notionto dismss, all materials
out si de the scope of the pleadings will be stricken fromthe record
unless the notion is converted to a notion for summary judgnent.

Fed. R CGv. P. 12(b).

V. CONCLUSI ON

After consideration of the parties’ subm ssions and oral
argunent on August 5, 2002, the court will dismss the conplaint
for lack of subject matter jurisdiction without prejudice to file
an anended conplaint as to Counts IIl and IV. Leave will not be
granted as to the remaining counts except plaintiffs may seek

injunctive relief and recovery of <costs as to Count VIII.
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Def endant’s Motion to Strike Plaintiffs’ Response will be denied as
noot .

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD J. SREIN, et al : ClVIL ACTION
Pl aintiff

V.

NATI ONAL LEGAL RESEARCH GROUP, INC., et al.
Def endant : NO 02-1164

ORDER

AND NOW this 16th day of Decenber, 2002, upon consideration
of Plaintiffs’ Conplaint, Defendants’ Mdtion to D smss (no. 2),
portions of Plaintiffs’ Response (no. 6), Defendants’ Motion to
Strike Plaintiffs’ Response (no. 9), and for the reasons stated
in the foregoing Menorandum it is hereby ORDERED that:

(1) This action is DISM SSED for lack of jurisdiction with | eave
to amend as to Counts Il and IV by January 2, 2003.

(2) No leave to reassert Counts | and Il is granted because the
counts fail to state a cause of action.

(3) No leave to reassert Counts V, VI and VII is granted because
the counts fail to state a cause of action

(4) Leave to reassert Count VIII is granted as to injunctive
relief and costs (including attorney’s fees) only.

(5) Defendants’ Mdtion to Strike Plaintiffs’ Response is DEN ED
as noot .

Norma L. Shapiro, S.J.



