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Danon Jones, who is incarcerated at the State
Correctional Institute in Dallas, Pennsylvania, has filed a pro
se petition for a wit of habeas corpus under 28 U S. C. § 2254.
Pursuant to Local Rule 72.1(b), the petition was referred to
Magi strate Judge M Faith Angell for a Report and Reconmendati on

I n her Septenber 6, 2002 Report and Recommendati on,

Magi strate Judge Angell reconmmended that the petition be

di sm ssed with prejudice because the two clains that Jones raises
are procedurally defaulted. Jones tinely filed objections to the
Report and Recommendation. Under 28 U S.C. 8 636(b)(1), we
review the objected-to portions of the Report and Recommendati on

de novo.

Backar ound

Danon Jones was arrested on February 5, 1997 for his
al l eged participation in a February 3, 1997 armed robbery of a
Radi o Shack in Upper Darby, Delaware County, and an ensui ng
police chase. On March 23, 1998, following a jury trial in the
Court of Conmon Pl eas of Delaware County, Jones was convicted of

robbery, theft by unlawful taking, possession of firearns wthout



a license, conspiracy to conmt robbery, aggravated assault, and
sinple assault.® Jones was sentenced to twenty-five to fifty
years in prison

On May 14, 1998, now with new counsel, Jones filed a
di rect appeal. The Superior Court denied that appeal on April 8,
1999. On Novenber 24, 1999, the Suprene Court denied allocatur.

On Sept enmber 25, 2000, Jones filed a pro se petition
for relief under the Pennsyl vani a Post-Conviction Relief Act
(PCRA). The Court of Common Pleas, sitting as the PCRA court,
appoi nted counsel. Appointed counsel filed a "no nerit" letter,
wher eupon, after affording the parties ten days' notice, the
Court of Common Pleas dism ssed the petition. That court then
affirmed its dismssal of the petition by a decision entered on
April 17, 2001. Jones appealed to the Superior Court, which
affirmed the dism ssal of the PCRA petition on February 8, 2002.
As discussed in nore detail below, the Superior Court denied both
constitutional clains that Jones rai ses here based upon state | aw
procedural inpedi nents.

On April 18, 2002, Jones filed this pro se petition for
a wit of habeas corpus, asserting two clainms for relief: (1)
"ineffective assistance of trial counsel[:] counsel failed to
address and/ or object to the Coomonweal th chief w tness

i nconsi stent testinony"; and (2) "ineffective assistance of trial

! Sinple assault and aggravated assault, and theft by
unl awf ul taking and robbery charges were nmerged when Jones was
sent enced.



counsel: failure to investigate [a] possible fist fight in the
deli beration roomwhile the jury was deliberating”. Pet. at pp
9-10.

As noted, Judge Angell recommended that the habeas
petition be dismssed inits entirety on the basis of procedural

default. W agree.

Anal ysi s

A Procedural Default

Qur Court of Appeals explains procedural default as
foll ows:

A federal court on a habeas petition will not
address a claimunder federal lawif, when
the claimwas presented to the state court,
the court rejected the claimon a ground that
was both "independent” of the federal issues
and was "adequate" to support the state
court's disposition.

Carbrera v. Barbo, 175 F. 3d 307, 312 (3d Cir. 1999).

Procedural default is related to exhausti on. Edwar ds

v. Carpenter, 529 U S. 446, 452-53 (2000). Before a federal

habeas court nmay entertain a constitutional claim the claimnust
be exhausted, or fairly presented in substance to the highest

state court. Lines v. Larkins, 208 F.3d 153, 159-60 (3d Gir.

2000); O Sullivan v. Boerckel, 526 U S. 838, 844-45 (1999). The

failure of a state prisoner to do so, absent extraordinary
ci rcunmst ances, precludes federal habeas revi ew. Li nes, 208 F. 3d
at 159; 28 U.S.C. § 2254(b). Simlarly, if a prisoner exhausts

state renedi es, but the highest state court refuses to resolve



the claimon the nerits due to a state | aw procedural bar, absent
cause and prejudice or a fundanental m scarriage of justice, the
federal habeas court may not adjudicate the nerits of the claim
Li nes, 208 F.3d at 160.

Exhausti on and procedural default are rooted in

federalismand comty. See, e.qg., Carpenter, 529 U S. at 452-53.

A federal court on habeas corpus should refrain fromresolving a
constitutional claimunless the courts of the state have had fair
opportunity to address it. 1d.

A state procedural rule is "independent" and "adequate"
-- and thus effective to preclude (or "procedurally default")
habeas review -- only if: (1) the state procedural rule speaks in
unm st akable terns; (2) all state appellate courts have refused
to review the petitioner's clains on the nerits; and (3) the

state courts' refusal in this instance is consistent with other

deci sions. Doctor v. Walters, 96 F.3d 675, 683-84 (3d Gr.
1996). Elaborating on the third requirenent, our Court of
Appeal s has noted that the state procedural rule nust be
evenhandedly adm nistered and "consistently and regularly

applied.” 1d. at 684 (quoting Johnson v. M ssissippi, 486 U S.

578, 587 (1988)). It is sufficient that the procedural rule be
"applied in a 'consistent and regular manner'" "in the 'vast
majority of cases'." Id. (quoting Dugger v. Addanms, 489 U.S.
401, 410 n.6 (1989)).

The two clainms that Jones asserts in his habeas

petition are procedurally defaulted.
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In state court, Jones presented claim (1) --

i neffective assistance of trial counsel for failing adequately to
confront and cross-exam ne Cormonweal th witness D Alesio -- for
the first tinme in his PCRA petition. Jones presented claim(2) -
- ineffective assistance of trial counsel for failing to
investigate a possible fistfight in the jury room-- for the
first time in the appeal of the denial of his PCRA petition.

The Pennsyl vani a Superior Court refused to hear both
clains on the nerits. 1In a decision filed February 8, 2002, the
Superior Court held that under state | aw Jones wai ved both cl ains
of error by failing to raise themearlier in the proceedi ngs.

See Commonwealth v. Jones, No. 1521 EDA 2001, at 4-5 (Pa. Super.

Ct. Feb. 8, 2002). Section 9544 of the PCRA provides that "an
issue is waived if the petitioner could have raised it but failed
to do so before trial, at trial, during unitary review, on appeal
or in a prior state postconviction proceeding." 42 Pa. C.S. A 8§
9544(b). The Superior Court held that defendant could have
raised claim (1) on direct appeal, where he was represented by
counsel other than trial counsel. The Superior Court exam ned
Jones's contention that his counsel on direct appeal was
ineffective for failing to make the claim (as an exanpl e of

"l ayered" ineffective assistance of counsel that excuses waiver

under Conmmonwealth v. Beasley, 678 A 2d 773, 778 (Pa. 1996)), but

found that as a matter of fact and | aw appel | ate counsel was not
ineffective. The Superior Court also concluded that Jones waived

claim(2) by presenting it for the first tinme in the appeal of



the PCRA petition, and by neglecting to include it in the
statement of matters that the Court of Common Pleas directed him
to file under Pennsylvania Rule of Appellate Procedure 1925(b).
The state procedural bar of waiver, upon which the
Pennsyl vani a Superior Court prem sed denial of Jones's
constitutional clainms, is both independent and adequate. The
rul e has been regularly and consistently applied in Pennsyl vani a.
Both at the tine that Jones took his direct appeal (on
May 14, 1998) and the tinme that he filed his PCRA petition before
the Court of Common Pl eas (on Septenber 25, 2000), Pennsylvania
courts regularly adm ni stered the waiver rule. For instance, in

Commonweal th v. Green, 709 A 2d 382, 384 (Pa. 1998), the

Pennsyl vani a Suprene Court concluded that the defendant waived a
claimby failing to raise it on direct appeal when defendant was
represented by different counsel on direct appeal than at trial,
which is the precise reasoning that the Superior Court used here

to bar Jones's first claim Simlarly, in Commonwealth v.

Giffin, 644 A 2d 1167, 1170 (Pa. 1994), the Pennsyl vani a Suprene
Court held that "[i]n order to preserve a claim of

i neffectiveness of counsel under the PCRA, the clains nust be
raised at the earliest stage in the proceedings at which the

al l egedly ineffective counsel is no |onger representing the

defendant,"” and rul ed that defendant waived his clains of trial
error when he failed to raise themin post-verdict notions in
whi ch he proceeded pro se. 1d. at 1171. The Suprene Court

specifically decided that a claimof trial or appellate error is



waived if raised for the first tine in an appeal of a PCRA
petition, as the Superior Court found to be the case with Jones's

second constitutional claim Commonwealth v. Lewis, 743 A. 2d

907, 908 n.2 (Pa. 2000); Commonwealth v. Kenney, 732 A 2d 1161,

1164 (Pa. 1999). Thus, Jones's clains are procedurally

def aul t ed.

B. Cause and Prejudice

In his pro se objections to the Report and
Recommendati on, Jones maintains that he did not raise his first
i neffective assistance of counsel argunment on direct appeal
because ineffective counsel represented himon direct appeal.
bjs. at § 5. W construe this as an argunent for cause and

prej udi ce, which excuses procedural default. Edwar ds v.

Carpenter, 529 U. S. 446, 451 (2000); Lines, 208 F.3d at 160.

In Edwards v. Carpenter, the Suprenme Court hel d that

i neffective assistance of counsel constitutes cause that excuses
procedural default under limted circunstances. At the

t hreshol d, because of a deficiency of counsel, the defendant did
not preserve a claimof constitutional error in state court. Two
i ndi spensabl e conditions nmust then exist. First, counsel's
failure to preserve the claimof constitutional error in state
court "nust have been so ineffective as to violate the Federa
Constitution"” and, second, the defendant woul d have not defaulted
on "some other constitutional claint but for the ineffectiveness

of counsel. 529 U S. at 451-52.



Jones did not exhaust the constitutional claimthat
appel | ate counsel was ineffective under the Sixth Amendnent
because he failed to argue that his trial counsel fell short in
cross-exam ning Coomonwealth witness D Alesio. To exhaust a
federal claimin state court, a defendant nust "present a federa
claims factual and |egal substance to the state courts in a
manner that puts themon notice that a federal claimis being

asserted.” MCandless v. Vaughn, 172 F.3d 255, 261 (3d Cr.

1999), citing, e.d., Anderson v. Harless, 459 U S. G (1982).

Jones recites in his objections that he argued in state court
that his counsel on direct appeal was ineffective. However, he
does not claimthat he pressed that argunent under the federal
constitution. There is nothing in the state court record to
suggest that he did. The Superior Court understood Jones to be
raising a claimof ineffective assistance of counsel under state
| aw and anal yzed it entirely under Pennsylvania |egal standards.

See Commonwealth v. Jones, No. 331-97, at 5 (Pa. Super. C. Feb.

8, 2002). The "no nerits" letter of defendant's PCRA counsel
mentions ineffective assistance of direct appell ate counsel, but
is too conclusory in its discussion to be fairly read as
advancing a federal constitutional argunent. Letter fromG

M chael Green, Esqg., to the Hon. George Koudelis (Dec. 6, 2000).

Additionally, Jones's claimthat direct appellate

counsel was ineffective for not raising on direct appeal the
claimof error that Jones raises here -- that trial counsel was

i neffective under the Sixth Anendnent for failing adequately to



cross-examne D Alesio -- on this record sinply does not rise to
the level of ineffective assistance of counsel under the Sixth
Amendnent .

To be ineffective under the Sixth Amendnent, counsel's
performance nust be (1) professionally unreasonable and (2)
result in prejudice, or a reasonable probability that, but for
counsel's deficiency, the result of the crimnal proceedi ng would

have been different. Strickland v. Washi ngton, 466 U. S. 668,

687-88, 94 (1984); Gov't of Virgin Islands v. Forte, 865 F.2d 59,

62 (3d Gr. 1989). Defense counsel is not ineffective for
failing to present a frivol ous argunent. Furthernore, judicial
scrutiny of counsel's strategic choices is highly deferential.

Strickland, 466 U S. at 688-90.

Jones' s counsel on direct appeal did not raise the
cl ai mwhi ch Jones makes now, that his trial counsel was
ineffective for failing to cross-exam ne Commonweal th w tness
D Al esio adequately. Instead, counsel raised grounds for appeal
t hat he believed would be nore fruitful, i1.e., that the tria
court (1) inproperly failed to sever Jones's trial fromthat of
his co-defendants, and (2) erred in allowi ng into evidence
redacted statenents of non-testifying co-defendants; appellate
counsel also contended that trial counsel was ineffective for not
interview ng and calling defense witnesses. There was not hing
unreasonable -- nuch | ess of federal constitutional dinension --
about choosing only these issues and excluding the D Al esio

Cross-exam nation natter.



The record reveal s that Jones's trial counsel
extensively cross-exan ned Captain D Alesio, who testified that
he chased the car that had Jones and his co-defendants in it,
until he lost sight of the car when his own car becane disabl ed
by gunfire, and that throughout nmuch of the car chase Jones and
his co-defendants fired at his car. For instance, counsel noted
di screpancies in D Alesio' s description of the car between his
pretrial statenents and trial testinmony, N T. at 123-28 (Mar. 11,
1998). Counsel questioned how D Al esio could possibly identify
Danon Jones as a shooter in the car when he observed the car
during a high-speed chase amd a hail of gunfire, N.T. at 135-309.
Counsel noted the resenbl ance of Danon Jones to anot her black man
with corn rows in the courtroom N T. at 138-40, and identified
di screpanci es between D Alesio's testinony and pretria
statenents about the nunber of shots fired, N.T. at 147-48, and
between his testinony and pretrial statenents about the side of
the car on which the perpetrators | eaned out the w ndow and
fired, N.T. at 150-52. Co-defendants' counsel further inpeached
Captain D Al esio.

On this record, Jones's counsel at trial was not
constitutionally ineffective in his handling of the cross-
exam nation of Captain D Alesio. It follows that counsel on
di rect appeal was not constitutionally ineffective in failing to
assert that claimof ineffective assistance of trial counsel on

appeal .
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Because direct appellate counsel was not ineffective
under the Sixth Anendnent, and because Jones did not exhaust in
state court the claimthat he was, Jones has not denonstrated

cause and prejudice for procedural default under Edwards V.

Carpenter.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAMON JONES : CVIL ACTI ON
V.
THOVAS LAVAN, et al. : NO. 02-2359
ORDER

AND NOW this 9th day of Decenber, 2002, upon careful
and i ndependent consi deration of Danpbn Jones's petition for a
writ of habeas corpus and the Commonweal th's response thereto,
and the Report and Recomendati on of Magi strate Judge Angell and
Jones's (bjections thereto, for the reasons set forth in the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. The Objections are OVERRULED,

2. The Report and Recommendation of United States
Magi strate Judge M Faith Angell is APPROVED AND ADOPTED

3. The petition for a wit of habeas corpus under 28
US C 8§ 2254 is DISM SSED W TH PREJUDI CE

4, Because the petition does not nmake a substantia
showi ng of the denial of a constitutional right, we decline to
issue a certificate of appealability; and

5. The G erk shall CLOSE this case statistically.
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BY THE COURT:

Stewart Dal zel |,

J.



