IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AHVAD FARAHVAND : CVIL ACTI ON
V.

DONALD H. RUMSFELD,

Secretary of Defense and :

LT. CGENERAL HENRY T. GLI SSON, : NO. 02-1236
Director of the Defense :

Logi stics Agency

MEMORANDUM AND ORDER

HUTTON, J. Novenmber 20, 2002

Presently before the Court are Plaintiff’s Mtion for
Consolidation (Docket No. 4) and Defendants’ Menorandum in

Qpposition to Plaintiff’s Mdtion to Consolidate (Docket No. 5).

| . BACKGROUND

On Decenber 23, 1997, Plaintiff filed a conplaint alleging
t hat Defendants discrimnated agai nst hi mwhen he was passed over
for a pronotion. He asserted that the discrimnation was based on
his age of 62, his Iranian national origin, and/or his religion,
which is Muslim He conplained that he was not one of the four
finalists chosen after an elaborate selection process, which
included an inportant interview before a three person panel

consi sting of enpl oyees in the Medi cal Directorate in Phil adel phi a.
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Plaintiff alleged that the finalists were chosen because they were
younger and did not share Plaintiff’'s protected class
characteristics.

Ajury trial onthe nerits resultedinajury finding in favor
of the Plaintiff concerning national origindiscrimnation, and for
t he Def endants on the claimof religious discrimnation. The Court
entered a Findings of Fact, Conclusions of Law, and Fi nal Judgnent
in favor of the Defendants on the age discrimnation claim on
August 23, 1999. The Third Crcuit Court of Appeals subsequently
vacated the judgnent in favor of the Plaintiff on the claim of
national origin discrimnation, and remanded it for trial, while
affirmng the district court’s judgnent for Defendants on the age
di scrimnation claim

On March 11, 2002, Plaintiff filed a conplaint alleging that
he had agai n experienced discrimnation when he was passed over for
a pronmotion, in favor of younger, allegedly less qualified
applicants who were not part of his protected class of age,
national origin (lranian), race (Indo-lranian), or religion
(Muslim. Moreover, Plaintiff alleges that he was treated |ess
favorably after the initiation of his first lawsuit. In this
lawsuit, Plaintiff’'s central grievance is that he did not nake it

to the interview process.



1. LEGAL STANDARD

The Court has “inherent power to ‘control the disposition of
cases on its docket with econony of tine and effort for itself, for

counsel and for litigants.’” Liberty Lincoln Mercury, Inc. v. Ford

Marketing Corp. et. al., 149 F.R D. 65, 80 (D.N. J. 1993) (quoting

United States v. Kraner, 770 F. Supp. 954, 957 (D.N. J. 1991)). This

power is augnented by Rule 42(a) of the Federal Rules of G vi
Procedure, which states in relevant part:

When actions involving a common question of |aw or fact
are pending before the court, it may order a joint
hearing or trial of any or all the matters in issue in
the actions; it may order all the actions consolidated;
and it may nmake such orders concerning proceedings
therein as may tend to avoi d unnecessary costs or del ay.

The noving party bears the burden of proof on a notion for

consolidation. See In re Consolidated Parlodel Litigation, 182

F.R D. 441, 444 (D.N.J. 1998); Schneck v. International Business

Machi nes Corp., CIV.A NO 92-4370, 1996 W. 885789 *3 (D.N. J. June

15, 1996).
A threshold requirenent for consolidation is whether there

exi sts a common question of law or fact. See In re Consolidated

Parl odel Litigation, 182 F.R D. at 444; Easton & Co. v. Mitua

Benefit Life Insurance Co., CIV.A NOS. 91-4012, 92-2095, 1992 W

448794 *4 (D.N.J. Nov. 4, 1992). Wile the existence of common
issues is a prerequisite for consolidation, their nere presence

does not conpel consolidation. Liberty Lincoln Mercury, Inc., 149

F.RD. at 81. Rather, a court nmay consolidate cases if, in its
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di scretion, “consolidation wuld facilitate the adm ni strati on of

justice.” Waste Distillation Tech., Inc. v. Pan Aneri can Resources,

Inc., 775 F. Supp. 759, 761 (D.Del. 1991).
A district court has “broad discretion” when determning

whet her consolidation is appropriate. Azon v. Long I sl and Rail road,

CIV.A NO 00-6031, 2001 W 1658219 (S.D.N. Y. Dec. 26, 2001)

(quoting Malcolmv. National GypsumCo., 995 F. 2d 346, 350 (2d Cir.

1993)). When exercising this discretion, a court should weigh the
benefits of judicial econony “agai nst the potential for new del ays,
expense, confusion or prejudice.” Easton, 1992 W. 448794 at *4.
A notion to consolidate may be denied if the common issue is
not a principle one, if it will cause delay in one of the cases, or
Wil lead to confusion or prejudice in the trial of a case. See 9

C. Wight & A MIller, Federal Practice and Procedure, § 2382

(Gvil 2d. 1995). “Were the evidence in one case is not rel evant
tothe issues in the other, consolidation would create a |likelihood

of prejudice by confusing the issues.” Liberty Lincoln Mercury,

Inc., 149 F.R D. at 81. Finally, a court may deny consolidation
when one case is further into the discovery process. See 9 C

Wight & A MIler, Federal Practice and Procedure, 8 2382 (G vi

2d. 1995); See MIIs v. Beech Aircraft Corp., Inc., 886 F.2d 758,

762 (D.Mss. 1989) (denying a notion for consolidation where the

cases were at different stages of preparedness for trial).



1. D SCUSSI ON

Plaintiff has failed to neet its burden of proving that
consol i dation shoul d be granted. The only comon i ssue between the
cases before the Court is that of purported discrimnation.
Acknow edgi ng a common issue, however, does not end the Court’s
inquiry. The Court nust consider whether the interest of judicial
econony are outwei ghed by factors such as confusi on, prejudice, and
del ay during the proceedings.

In the instant case, Plaintiff all eges that he was passed over
on two separate occasions for a pronotion. To wn on the nerits the
Plaintiff is required to prove that he is as capable or nore

qualified than the relevant applicant pool. See Ward's Cove

Package, Co. v. Antonio, 490 U S. 642, 651 (1989) (holding that in

di scrimnation cases the focus nust be on the available pool of
qualified applicants at the relevant tine). Currently, the
Plaintiff has not shown that the applicant pools in either case had
any overlap. A consolidated trial would, therefore, needlessly
del ay both cases and likely confuse a jury.

In the first case, Plaintiff’s central contention is derived
from the fact that he did not make it to the final tier of
candi dates from which the selecting official, Paul Bellino, nade
the decision to pronote an enpl oyee. There were four persons who

made it to this final stage. In the second case, Plaintiff’s



conplaint is grounded in the fact that he did not even nmake it to
the interview process.

Fromthe informati on before the court, it appears that the two
cases are derived from different job opportunity announcenents,
judged by different criteria within tw “significantly” different
sel ecti on processes, which filtered applications fromtwo separate
applicant pools. This will simlarly cause delay and confusi on.

In the first case, the ultimate pronoti on deci si on was nmade by
Paul Bellino and an interview panel consisting of three enpl oyees
in the Medical Drectorate in Philadel phia. The second case
i nvol ves a deci si on made by human resources personnel in a Defense
Logi stics Agency office in Col unbus, Ohio.

Finally, the two cases are at different stages with different
clains. The first case has already gone to trial. The sole issue
left to decide is the national origin claimfor which the Third
Crcuit ordered a new trial. In the second case issues of race,
religion, national origin and age will be determ ned. Moreover, the
di scovery deadline is not until January of  20083. These
di screpanci es wei gh agai nst consol i dation. Accordingly, Plaintiff’s
Motion is denied.

An appropriate Order follows.



| N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
AHVAD FARAHVAND : ClVIL ACTION
V.
DONALD H. RUMSFELD,
Secretary of Defense and :
LT. GENERAL HENRY T. GLI SSON, : NO. 02-1236

Director of the Defense
Logi stics Agency

ORDER
AND NOW this 20" day of Novenber, 2002, wupon
consideration of Plaintiff’s Mdtion for Consolidation (Docket No.
4) and Defendants’ Menorandumin Opposition to Plaintiff’s Mtion
to Consolidate (Docket No. 5), IT IS HEREBY ORDERED that

Plaintiff’'s Motion is DEN ED

BY THE COURT:

HERBERT J. HUTTON, J.



