IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OVNI PO NT COMMUNI CATI ONS : ClVIL ACTI ON
ENTERPRI SES, L. P. . : No. 99-3974
Plaintiff, :
V.

TOMSH P OF NETHER PROVIDENCE,}

Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. NOVEMBER , 2002

| NTRODUCTI ON

Omipoint is a provider of wreless comunications
bet ween portabl e tel ephone custoners. |In order to provide the
service, Omipoint nust arrange for “cell sites” that connect
cellular tel ephone signals into ordinary tel ephone lines in a
honeyconb pattern, which enables the areas served by different
cell sites to overlap. Omipoint contends that there is a gap in
coverage, i.e., an area where Omipoint’s signal wll not reach
its custoners, along Pennsylvania Route 252, a major north-south
road. To inprove its service, Omipoint wshes to place an
antenna hidden inside a flagpole | ocated at the Mini ci pal
Building in the Townshi p of Nether Providence, Pennsylvania
(“Townshi p”).

Because of the Townshi p’s zoning ordinance, there is,
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however, no private |land within the Township avail able for

devel opnent as sought by Omipoint.? There are, however, severa
parcel s owned by the Township that could serve as adequate cel
sites for Omipoint’s antenna. Omipoint sought to | ease one of
these properties, the Municipal Building, to serve as a cel

site. The Township refused the offer.

Omi poi nt contends that the Townshi p’s zoni ng schene,
together with the Township’s refusal to | ease Townshi p property
to Omipoint constitutes a violation of the Tel econmuni cati ons
Act of 1996. The TCA, in essence, enjoins municipal bodies from
enacting | and regul ati ons that “have the effect of prohibiting
the provision of personal wireless services.” 47 U S.C
8 332(c)(7)(B)(i)(I'l)y. Omipoint clains that, under the TCA, it
is entitled to damages, and to an order of the court directing
the Township to | ease the Minicipal Building to Omipoint to be

used as a cell site for its communications facility.? The

! Nether Providence’s Zoning O dinance (“zoning ordinance”)
does not allow wireless service providers to |ocate
communi cations facilities in the R-Residential districts, but
allows such facilities in the C Conmercial and P-O Professional
Ofice districts only by special exception, and, prior to June
1999, by conditional use. See Nether Providence, Pa., Zoning Code
8§ 300-138.1. (1999); Nether Providence, Pa., Zoning Code
8§ 300.102(H) (1997). The only districts not subject to such
restrictions are the I-Industrial districts and nuni ci pal
property. Nether Providence, Pa., Zoning Code § 300-138.1.

2 Omipoint is no longer in a position to claimthat the
Muni cipal Building is the only site that will allowit to resolve
its coverage gap. After filing this |awsuit, Omipoint nmanaged
to enter into a lease with a private | andowner of a conmerci al
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Townshi p has noved for summary judgnent?® arguing that its conduct
does not inplicate the TCA. For the reasons that follow the
court agrees that summary judgnent in favor of the Township is

pr oper.

1. DI SCUSSI ON
The Tel ecommuni cations Act of 1996, 47 U S.C
8 332(c)(7), provides, in pertinent part, as follows:
Preservation of |local zoning authority

(A) Ceneral Authority
Except as provided in this paragraph, nothing

property. The Nether Provi dence Zoni ng Board has deni ed

Omi point a variance that would enable it to build a cell tower,
however, and Omi point has filed a second | awsuit appealing the
deni al of that variance. The lawsuit is pending before this
court. See QOmipoint Communications Enters., L.P. v. Township of

Net her Provi dence, No. 01-CVv-3084 (E.D. Pa. filed June 20, 2001);
see also infra note 7 (discussing factual background to
Omi point’ s case agai nst the zoning board).

3 Federal Rule of Civil Procedure 56(c) is designed to
secure a just, speedy and inexpensive determ nation of cases
before they proceed to trial. Celotex Corp. v. Catrett, 477 U S
317, 327 (1986). Summary judgnent is proper when the pleadi ngs,
depositions, answers to interrogatories and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue of material fact and that the noving party is entitled to
judgnent as a matter of law. Fed. R Cv. P. 56(c); Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 250-52 (1986). An issue is
genuine only if the evidence is such that a reasonable jury could
find for the non-noving party. [|d. at 251-52. In making this
determ nation, a court nust draw all reasonable inferences in
favor of the non-novant. See Meyer v. Riegel Prods. Corp., 720
F.2d 303, 307 n.2 (3d Cr. 1983), cert. denied, 465 U S. 1091
(1984). Thus, summary judgnent should be granted only if no
reasonable trier of fact could find for the non-noving party.

See id.; Radich v. Goode, 886 F.2d 1391, 1395 (3d GCir. 1989).
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in this chapter shall [imt or affect the
authority of a State or |ocal governnent or
instrunmentality thereof over decisions
regardi ng the placenent, construction, and
nmodi fication of personal wreless service
facilities.

(B) Limtations

(i) The regul ation of the placenent,
construction, and nodification of personal
wireless service facilities by any State or

| ocal governnment or instrunmentality thereof-—

* * %

(I'1) shall not prohibit or have the
effect of prohibiting the provision of
personal w rel ess services.

(ii1) Any decision by a State or | ocal
government or instrumentality thereof to deny
a request to place, construct, or nodify
personal wireless service facilities shall be
in witing and supported by substanti al

evi dence contained in a witten record.

* * %

(v) Any person adversely affected by any final

action or failure to act by a State or | ocal

governnment or any instrunmentality thereof that

is inconsistent with this subparagraph nmay,

within 30 days after such action or failure to

act, commence an action in any court of

conpetent jurisdiction.
47 U.S.C. 8 332(c)(7).

Omi point argues that the restrictive zoning ordi nance,
coupled with the Township’s refusal to | ease unrestricted
muni ci pal property to Omipoint, renders Omi point unable to fill

a gap in its coverage, and therefore has “the effect of
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prohi biting the provision of personal wreless services.” 47
US. C 8 332(c)(7)(B)(i)(lIl). Thus, Omipoint contends that the
TCA obligates the Township to | ease its own mnunicipal property to
Omi point, and that the court may direct the Township to enter
into such a | ease. The Township counters that a nmunicipality that
declines to negotiate and enter into a lease with a

t el ecommuni cati ons provider carrier does not violate the TCA,
even when the applicable zoning ordinance | eaves avail abl e no
property where the tower can be built w thout obtaining a

vari ance.

The issue presented is one of statutory construction.?

“ To date, the two courts that have addressed the issue of
whet her a court may force a nunicipality into a |l ease with a
W rel ess service provider have done so in the context of an
inquiry into standing, rather than in terns of an interpretation
of the TCA. See Omipoint Holdings, Inc. v. Gty of Southfield,
203 F. Supp. 2d 804, 814-18 (E.D. Mch. 2002); Sprint Spectrum
L.P. v. Gty of Whburn, 8 F. Supp. 2d 118, 120 (D. Mss. 1998).
Bot h cases involved wireless providers who applied for, and were
deni ed, special use permts for nunicipal |land that they did not
yet own.

In both cases, the courts concluded that the wrel ess
provi der | acked standing to bring a claimfor inproper denial of
the permt, because the provider had no ownership or
aut horization to use the property in question, and the court was
“at a loss as to how it could properly . . . order the Cty to
execute a | ease of town property.” Sprint Spectrum 8 F. Supp. 2d
at 121-22; accord Omi point Holdings, 203 F. Supp. 2d at 814-16.
Noting that the “court is enpowered to redress the denial of the
special permt, but is not enpowered to order the |ease,” the
court in Sprint Spectrum found that the provider |acked standing
because ordering the city to issue the special permt would not
fully redress the provider’s alleged injury. Sprint Spectrum 8
F. Supp. 2d at 122.

The present case presents a sonmewhat different issue.
Omi point is not appealing the denial of a special use permt for
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“The first step in interpreting a statute is to determ ne
‘whet her the | anguage at issue has a plain and unanbi guous

nmeaning with regard to the particular dispute in the case.

Marshak v. Treadwell, 240 F.3d 184, 192 (3d G r. 2001) (quoting

Robi nson v. Shell QI Co., 519 U S. 337, 340 (1997)). A plain

nmeani ng approach dictates that the words used in a statute be

accorded their ordinary neaning, see Elliot Coal Mning Co., Inc.

v. Dir., Of. of Wrrkers’ Conp. Prograns, 17 F.3d 616, 629 (3d

Cr. 1994), and their dictionary neaning. See Al grant V.

Evergreen Valley Nurseries Ltd. P Ship., 126 F.3d 178, 188 (3d

Cr. 1997). If application of the clear neaning rule discloses
anbiguity, the court may resort to |legislative history. But see

Conroy v. Aniskoff, 507 U.S. 511, 519 (1993) (describing the use

of legislative history as “the equivalent of entering a crowded
cocktail party and | ooking over the heads of guests for one’'s
friends”) (Scalia, J., concurring). Wen legislative history

does not resolve anbiguity, the court may investigate other aids

land that it does not own, but rather is asserting that the TCA
gives it the enforceable right to municipal |and when the

conmbi nation of a restrictive zoning ordi nance and the

muni cipality’'s refusal to |l ease has the effect of rendering it
unable to provide wireless services. To the extent that the

combi nati on of the ordinance and the refusal to | ease may viol ate
the TCA, it is clear that a court order forcing a | ease would
conpletely redress Omipoint’s alleged injuries. The question
here, therefore, is whether the Township had a duty to negotiate
and enter into such a |ease.



to construction, including the “object and policy” of the

statute. See Richards v. United States, 369 U S. 1, 10-11

(1962). In this case, however, the court need | ook no further
than the plain nmeaning and |l egislative history of the statute to
| ocate the answer.

First, a plain neaning reading 47 U S.C. 8§ 332(c)(7)
reveals that a municipality’' s refusal to |lease its property does
not fall within the purview of the TCA. Mst obviously, the
section of the TCA relevant here is entitled “Preservation of
| ocal zoning authority.” 47 U S.C. 8 332(c)(7) (enphasis
supplied). Black’s Law Dictionary describes zoning as “[t] he

division of a city by legislative requlation into districts and

the prescription and application in each district of regulations

prescribing use to which buildings wthin designated
districts may be put.” Black’s Law Dictionary 1793 (rev. 4th ed.
1968) (enphasis supplied). Unsurprisingly, therefore, the

| anguage of 47 U.S.C. 8§ 332(c)(7)(B)(i) refers only to

| egislative “requlation of the placenent, construction, and
nodi fi cation of personal wireless service facilities . . . .7 47
US C 8 332(c)(7)(B)(i) (enphasis supplied). “Regulation” is “a
rule or order prescribed for managenent or governnent . . . [or

a] Rule of order prescribed by superior or conpetent authority
relating to action of those under its control.” Black's Law

Dictionary 1451.



By contrast, a lease is “[a]ny agreenment which gives
rise to relationship of landlord and tenant . . . [or a] Contract
for exclusive possession of |ands or tenenents for a definite
period.” Black’s Law Dictionary 1035. Far frombeing a “rul e of
order” inposed by a legislature fromabove, a | ease requires a
nmut ual | y accept abl e agreenent between parties entering a
contract. As such, a | ease cannot constitute a form of “zoning”

or “regul ation” governed by 47 U S.C. 8§ 332(c)(7)(B)(i)(Il).°

> Against this background, Omipoint’s assertion that the
TCA required the Township to support its refusal to | ease with
substanti al evidence on the record is also unavailing. 47 U S. C
§ 332(c)(7)(B)(iii) states, in relevant part, that “[a]ny
decision by a . . . local governnent . . . to deny a request to
pl ace, construct, or nodify personal wreless services shall be
in witing and supported by substantial evidence contained in a
witten record.”

Al t hough the provision refers to “any decision,” and thus
potentially could refer to a broad range of policymaking choices
on the part of the Township, the context afforded by the title
and ot her provisions of 47 U S.C. § 332(c)(7), as described
above, |imts the scope of this phrase to zoni ng deci sions.

Mor eover, the |anguage of this paragraph strongly suggests
that Congress intended for it to apply in the zoning context
only. The paragraph refers to a “request to place, construct, or
nmodi fy” and nowhere nentions a request to “lease.” Because zoning
is by definition “[t]he division of a city by |egislative
regulation into districts and the prescription and application in
each district of regulations . . . prescribing use to which
bui l dings within designated districts may be put,” Black’s Law
Dictionary 1793, to interpret “a request to place” as a request
to enter into a | ease agreenent produces a tortured readi ng that
t he court does not endorse.

Accordingly, the court finds that the TCA did not require
Net her Provi dence to support its refusal to | ease with
substantial evidence on the record, and denies Omi point’s notion
for sunmmary judgnment based on this argunent.

In addition, at oral argument, Omi point asserted for the
first tinme that it was entitled to relief under a different
provision of the TCA 47 U S.C. § 253. This section provides
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Second, the TCA' s legislative history is consistent
with this result. It is clear that the unequivocal focus of the
| egislation is on zoning practices, and on preserving | ocal
authority over land regulation. 47 U S.C 8§ 332(c)(7) was
enact ed out of Congress’ “recogni[tion] that there are legitinmate
State and | ocal concerns involved in regulating the siting of

[tel ecomruni cations] facilities . . . .” Qmipoint Corp. V.

Zoning Hearing Bd. of Pine G ove Township, 181 F.3d 403, 407 (3d

Cr. 1999) (quoting H R Rep. 104-204, at 94-95 (1996), reprinted
in 1996 U S.S.C.C.A N 10, 61.) Rejecting a House proposal that
the FCC al one should regulate the siting of wireless tel ephone
transmtters, Congress enacted this provision to “prevent[]
preenption of local and State | and use decisions [by the FCC] and
preserve[] the authority of State and | ocal governments over
zoning and | and use matters except in . . . limted circunstances

Omi poi nt Conmmuni cations, Inc. v. City of Scranton, 36

F. Supp. 2d 222, 228 (MD. Pa. 1999) (quoting H R Conf. Rep. No.

104- 458, at 207-08 (1996), reprinted in 1996 U. S.S.C.C. A N 10,

222) (emphasis supplied). To put it another way, in the real m of

zoning, 47 U.S.C. 8 332(c)(7) reflects “a deliberate conprom se

that “[nJo State or local statute or regulation, or other State
or local legal requirenment, may prohibit or have the effect of
prohibiting the ability of any entity to provide any interstate
or intrastate tel ecommuni cations service.” 47 US.C. 8§ 253(a).
Because a refusal to |lease is not a state or local statute or
regul ation or |legal requirenment, the court concludes that this
provi si on does not apply.
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bet ween two conpeting ains—to facilitate nationally the growth of
wi rel ess tel ephone service and to nmai ntain substantial |ocal

control over siting of towers.” Town of Anmherst, N.H. V.

Omi poi nt Communi cations Enters., Inc., 173 F.3d 9, 13 (1st Cr.

1999) .

Therefore, given the plain neaning and | egislative
history of 47 U S.C. 8§ 332(c)(7), the court concludes that,
because the Township' s refusal to |lease its own property does not
constitute an exercise of zoning or regulatory powers, the
Townshi p had no duty under the TCA to negotiate or ultimately to
| ease portions of nunicipal property to Omipoint for the purpose

of installing an antenna.

Thi s does not nmean, however, that Omipoint is |eft

¢ Even in the face of the plain nmeaning of the TCA and its
| egi slative history, Omipoint nonetheless insists that this
court shoul d exercise its equitable power, as no court seeking to
remedy violations of the TCA has ever done, to order a |ease to
neutralize the conbination of a zoning ordinance and a refusal to
| ease presented by the facts of this case. |In support of its
position, Omipoint points to a single statenent by the Third
Crcuit that “[i]njunctions are proper fornms of relief under [47
US C] 8 332(c)(7)(B)(v).” Pine Grove, 181 F.3d at 410.

The facts and disposition of the Pine Grove case belie
the sweep and generality of this |anguage, because they present
only a typical situation in which a court issues an injunction
agai nst a zoning board that has violated the TCA by denying a
wirel ess provider an exception to build a tower on property that
the provider has already | eased. See id. at 405-406, 409-410. By
contrast, the instant case presents a distinguishable situation,
in which a wireless provider seeks a | ease, not a permt, froma
muni ci pality, and not a zoning board or other regul atory
authority. Consequently, Omipoint’s reference to Pine G ove
of fers no support for its claim
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w thout a renmedy based on the alleged violations of the TCA by

t he Townshi p’s zoni ng schene. Al t hough Omi poi nt’ s conpl ai nt
centered on the conbination of the Township's restrictive zoning
ordinance and its refusal to lease its own property, it appears
clear that, in actuality, Omipoint’s underlying quarrel with the
Township is over the zoning ordi nance. Because the TCA does
govern chal l enges to zoni ng ordi nances, Qmi poi nt may, of course,
purchase or | ease suitable property froma private entity, apply
for a variance or special exception fromthe zoning ordi nance,
and, should the zoning board deny the request, Omipoint may seek
relief in court for any concomtant violation of the TCA invol ved

in that zoning decision.” See Pine Grove, 181 F. 3d at 405-06.

I11. CONCLUSI ON

For the foregoing reasons, the court grants summary
judgnent in favor of the Township of Nether Providence on al

clains.® An appropriate order follows.

" In fact, QOmipoint has already begun this process.
Having entered into a lease that would allow it to renedy its
coverage gap by building a facility on comercial property,
Omi point applied to the Nether Providence Zoning Board for a
speci al exception and variances. Wen the Board deni ed
Omi point’s application, Omipoint filed suit in this court,
QOmi poi nt Conmuni cations Enters., L.P. v. Township of Nether
Provi dence, No. 01-CV-3084, (E.D. Pa. filed June 20, 2001) (pl aced
i n suspense pendi ng deci sion on these notions).

8 As derivatives of its TCA clai magai nst the Townshi p,
Omi point has alleged violations of 42 U S.C. 8§ 1983 and the
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Pennsyl vani a Sunshine Act, 65 Pa. Cons. Stat. Ann. 8 701 et seq.
Because the court has found no violation of the TCA, these
derivative clainms are di sm ssed as noot.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OWNI PO NT COVMUNI CATI ONS . CIVIL ACTI ON
ENTERPRI SES, L.P., : No. 99-3974
Pl aintiff,

TOMSH P OF NETHER PROVI DENCE,

Def endant .

ORDER

AND NOW this 7th day of Novenber, 2002, it is HEREBY

ORDERED that plaintiff’s notion for sunmmary judgnment (doc. no.
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13) is DENIED, and defendant’s notion for sunmary judgnent (doc.

no. 15) is GRANTED

AND I T IS SO ORDERED.

EDUARDO C. ROBRENO, J.
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