IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI L APOKARI NA, : ClVIL ACTION
: NO. 02-210
Pl aintiff,
V.
JOHN ASHCROFT, ET AL.,

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. NOVEMBER , 2002

Plaintiff Danil Apokarina (“plaintiff”) is a pernmanent
resident of the United States. On June 27, 1996, the Inmm gration
and Naturalization Service (“INS’) began renoval proceedi ngs
against plaintiff based on plaintiff’s crimnal convictions. On
February 23, 1999, while the renoval proceedings were still
pendi ng, plaintiff submtted a petition for naturalization. On
July 7, 2000, the INS District Director denied the naturalization
petition on the ground that he had no authority to consider the
naturalization petition while a renoval proceedi ng was pendi ng.?
After a hearing on January 18, 2001, the INS District D rector,

once again, denied plaintiff’s naturalization petition.

' The INS, through the District Director, exercises the
authority of the Attorney CGeneral concerning matters of
immgration and naturalization. See Jean v. Nelson, 472 U. S.
846, 860 (1985).




On July 15, 2002, plaintiff filed the instant action
seeking a declaration that plaintiff is of good noral character,
and that “but for” the pending deportation proceedings, plaintiff
is eligible for naturalization. The defendant has noved to
dism ss for lack of subject matter jurisdiction and for failure
to state a claim

The controversy at issue here lies at the intersection
of what plaintiff clains are two seem ngly conflicting
congressional mandates. Wile on the one hand, Congress has
limted the Attorney General’s power to consider petitions for
naturalizati on? when a renoval proceedi ng agai nst the petitioner
is pending, 8 U S.C 8§ 1429, on the other hand, it has authorized
district courts to conduct de novo revi ew of the denial of

petitions for naturalization. 8 U S. C 8§ 1421(c). The precise

2 Courts use the terns “application” and “petition,” as

well as “applicant” and “petitioner” interchangeably and sonewhat
indiscrimnately. Perhaps this is a result of Congress’s
transfer of the power to naturalize aliens fromthe district

courts to the Attorney General. Use of the terns “petition” and
“petitioner” was appropriate when petitions for naturalization
were brought before the courts. See, e.d., Inre Petition of

Terzich, 256 F.2d 197 (3d Gr. 1958). 1In 1990, the power to
naturalize was transferred to the Attorney General and exercised
by an adm nistrative agency, the INS. Accordingly, use of the
ternms “application” and “applicant” becane perhaps nore
appropriate. See, e.qg., Tellez v. INS, 91 F. Supp. 2d 1356,
(C.D. Cal. 2000).

The court can discern no substantive difference between an
“application” and a “petition” in this context. Thus, for the
sake of uniformty, the court will refer to the request for
naturalization as a “petition” and the person maeking the request
as the “petitioner.”
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i ssue before the court is whether section 1429, which limts the
Attorney Ceneral’s power to consider naturalization petitions
whil e a renoval proceeding is pendi ng agai nst the petitioner,
simlarly imts the district court’s jurisdiction to review
naturalization petitions that were denied by the Attorney General
on the basis that renoval proceedi ngs were pendi ng agai nst the
petitioner.

A brief history is helpful in placing the two statutes
at issue in the context of the overall statutory schene. Until
1990, United States District Courts were vested with exclusive
jurisdiction to naturalize aliens as citizens of the United
States. 8 U.S.C. § 1421 (anended 1990). A district court was,
however, prohibited fromnaturalizing an alien agai nst whomthere
was pendi ng a deportation proceedi ng pursuant to a warrant of
arrest.® See 8 U.S.C. § 1429 (anended 1990).“4 The legislative

purpose behind this limtation was to prevent "a race between the

®An order to show cause issued in a deportation proceeding
is regarded as a warrant of arrest. 8 CF. R § 318.1

* Section 1429 provided, in pertinent part:

no person shall be naturalized agai nst whom
there is outstanding a final finding of
deportability pursuant to a warrant of

arrest ...; and no petition for naturalization
shall be finally heard by a naturalization
court if there is pending against the
petitioner a deportation proceedi ng pursuant
to a warrant of arrest.

8 U.S.C. § 1429 (anmended 1990).
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alien to gain citizenship and the Attorney General to deport

him” Shonberg v. United States, 348 U.S. 540, 544 (1955).°

Thus, Congress intentionally separated deportation and
naturalization proceedings, giving priority to deportation. See

In re Petition of Terzich, 256 F.2d 197, 200 (3d G r. 1958); See

also Tellez v. INS, 91 F. Supp. 2d 1356, 1361 (C.D. Cal. 2000);

United States v. Ali, 757 F. Supp. 710, 713 (WD. Va. 1991).

Ergo, under prior practice, a district court was w thout
jurisdiction to consider a petition for naturalization when a
deportation proceedi ng was pendi ng agai nst the petitioner. See

Shonberg, 348 U S. at 544; see also In re Petition of Terzich,

256 F.2d at 199-200.

In 1990, Congress renpoved fromthe courts the authority
to naturalize, bestow ng upon the Attorney General “[t]he sole
authority to naturalize persons as citizens of the United

States.”® 8 U . S.C. § 1421(a). District courts, however, were

> This “race” was occurring, as a result of the
interrelationship of naturalization and deportation. Once a
person is naturalized as a citizen of the United States, the
person may not be deported. On the other hand, once a non-
citizen is deported, they may not be naturalized. See Shonberg
v. United States, 348 U. S. 540, 543-44 (1955). Thus, before
section 1429 was enacted, the conmmon practice “was for both the
deportation and naturalization processes to proceed al ong
together until either the petitioner’s deportation or
naturalization ipso facto termnated the possibility of the other
occurring. Id.

® In 1990, Congress passed the Inmigration Act of 1990
(“1990 Act”), Public Law No. 101-649, § 401, 104 Stat. 4978 which
transferred the authority to naturalize fromthe courts to the
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given the authority to conduct de novo review of denials of
applications for naturalization. See 8 U S.C § 1421(c).’” In
accordance with these changes, section 1429 was anended to
reflect the shift fromjudicial to admnistrative naturalization
proceedi ngs, providing, in pertinent part, that “no [petition]
for naturalization shall be considered by the Attorney General if
there i s pending agai nst [petitioner] a renoval proceeding
pursuant to a warrant of arrest.”® 8 U S.C. § 1429. To put it
another way, the limtation under prior practice on the district
courts’ power to consider naturalization petitions while a
renmoval proceedi ng agai nst the petitioner was pendi ng was sinply
inported into the current practice to correspondingly limt the
power of the Attorney General.

Under the current statutory schene, the Attorney

Attorney General.
" Section 1421(c) provides, in pertinent part:

A person whose application for naturalization
is denied, after a hearing before an

immgration officer under section 1447(a) of
this Title, may seek review of such deni al
before the United States district court for
the district in which such person resides .

Such review shall be de novo, and the
court shall nmake its own findings of fact and
conclusions of law and shall, at the request
of the petitioner, conduct a hearing de novo
on the application.

8 U.S.C. § 1421(c).

8See supra note 3.



General is prohibited, just as the district courts were
prohi bi ted under prior practice, fromconsidering an application
for naturalization when a renoval proceeding i s pendi ng agai nst
the applicant. 8 U. S.C. 8 1429. In turn, the jurisdiction of
the district courts in the naturalization process is |limted to a
review of the Attorney Ceneral’s decision to deny a petition for
naturalization. 8 U S.C. 8§ 1421(c). It necessarily follows that
the district court’s scope of review of the denial of a
naturalization petition, pursuant to section 1421(c), cannot be
any greater than the authority of the Attorney Ceneral to
consider the petition in the first place.® See 8 U.S.C. § 1429.
Consequently, the district court’s jurisdiction to conduct a de
novo review under section 1421(c) is limted to a review of the
determ nation by the Attorney Ceneral that a renoval proceeding
is, in fact, pending against the petitioner. Because, in this
case, it is undisputed that a renoval proceedi ng agai nst
plaintiff was pending, the court lacks jurisdiction to consider
the plaintiff’s request for review of his petition for

naturalization on any other grounds, including his noral

° Pursuant to section 1429, the authority and discretion of
the Attorney CGeneral is limted to maki ng a determ nati on whet her
or not renoval proceedi ngs are pendi ng agai nst the petitioner.
Once it is determned that a renoval proceeding is pending, the
authority of the Attorney Ceneral to consider the petition for
natural i zati on vani shes.
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fitness. 10

Plaintiff relies on Matter of Cruz, 15 1. & N. Dec. 236

(B.1.A April 3, 1975), a decision of the Board of |Inmm gration
Appeal s, where it was suggested that district courts had
jurisdiction to find that an alien was “eligible for
naturalization but for the pendency of deportation proceedi ngs or

t he existence of an outstandi ng order of deportation.”? |d. at

1 The decision of the court is consistent with the majority
view In Tellez v. INS, 91 F. Supp. 2d 1356, 1362 (C. D. Cal.
2000), the court dism ssed plaintiff’s conplaint seeking de novo
review of a denial of a naturalization application for |ack of
subj ect matter jurisdiction under section 1429, noting that the
| egi sl ative purpose of the statute was “to give priority to
deportation/ renoval proceedi ngs over naturalization proceedi ngs”
and to “prevent a race between an alien, seeking to be
naturalized, and inmgration authorities who needed to conplete
renmoval proceedings.” 1d.; see also Mendonca v. INS, 52 F. Supp.
2d 155, 163-64 (D. Mass. 1999) (no subject matter jurisdiction to
order plaintiff naturalized because plaintiff was subject to a
final deportation order and thus jurisdiction was barred by §
1429); Mosleh v. Strapp, 992 F. Supp. 874, 876 (N. D. Tex. 1998)
(section 1429 divests court of naturalization jurisdiction that
coul d otherwi se be exercised). Cf. Inre Petition of Terzich,
256 F.2d 197, 198 (3d Cir. 1958) (final order of deportation
strips federal courts of jurisdiction to naturalize).

" The decision states, in pertinent part:

Al t hough we adjudicate clains to citizenship
and to eligibility for citizenship, if germane
to a proceeding wthin our jurisdiction,
neither we nor immgration judges have
authority with respect to the naturalization

of aliens. We will therefore decline to
entertain the question of whether an alien is
eligible for naturalization for purposes of
termnation under 8 CF. R 8§ 242.7 [predecessor
to 8 US.C § 232.2(f)].
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237. Cruz is not persuasive. As stated by the Seventh G rcuit,
“only Congress — not an adm nistrative agency — can confer
jurisdiction on a federal court. Cruz cites no jurisdictional
basis for its holding and was decided at a tinme when district
courts had exclusive jurisdiction to grant or deny applications

for naturalization.” Levy v. INS, 6 Fed. Appx. 331, 332-33, 2001

WL 291167 (7" Cir. March 22, 2001) (internal citations onmitted).
Plaintiff also relies on two district court deci sions.

The first case, Ngwana v. Attorney General of the United States,

40 F. Supp. 2d 319 (D. Md. 1999), exam nes a related but distinct
issue. |In Ngwana, the INS began renoval proceedings after the
applicant’s naturalization petition was denied. Ngwana, 40 F
Supp. 2d at 320. The United States District Court for the
District of Maryland held that section 1429 does not divest the
district court of jurisdiction to review the denial of a petition
for naturalization where the renoval proceedi ng was comenced
after the petition for naturalization had been denied. [d. at
321-22. Since in Ngwana, the renoval proceedi ngs were not
pending while the petition for naturalization was deni ed, Ngwana

i s distinguishable. ??

Matter of Cruz, 15 1. & N Dec. 236, 237 (B.1.A April 3, 1975).

2 In Ngwana, the court noted that: “If section 1429
di vested district courts of jurisdiction to review denials of
naturalization applications, INS could effectively circunment the
congressional |y mandated de novo judicial review of
naturali zation decisions sinply by initiating renoval proceedi ngs
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The second case, Gatcliffe v. Reno, 23 F. Supp. 2d

581(D. V.l. 1998), on facts substantially simlar to those here,
held that the district courts nmay exercise jurisdiction to review
naturalization petitions filed after the institution of renoval
proceedings. Gatcliffe, 23 F. Supp. 2d at 582-83. The court
reasoned that because section 1421(c) provides for judicial
review of an adm nistrative INS decision and does not provide
that the court has the power to naturalize an applicant,
Gatcliffe's request to hold a hearing in the district court is

conpatible with section 1429.* |1d. at 583. The Gatcliffe court

pursuant to 8 U S.C. 8§ 1229.” Ngwana, 40 F. Supp. 2d at 321-22.

In the instant case, unlike Ngwana, the Service did not
comence renoval proceedings to thwart plaintiff’s application
for naturalization; rather, plaintiff petitioned for
naturalization after the deportation proceedi ngs had comenced.
Thus, the court’s concerns in Ngwana are not at issue in this

case.

To the contrary, once renoval proceedings are conmenced,
allowing district courts to exercise jurisdiction when
naturalization applications are submtted after renoval has
commenced, would allow aliens to frustrate their renova
proceedi ngs by nerely submtting a naturalization petition.

¥ The court further explained that:

If this Court finds [Gatcliffe] to be of good
nmoral character, he has established prinma
facie eligibility for naturalization but for
t he deportation proceedi ngs and can nove to
term nate the deportation/renova

proceedings. . . . Thus, there is no race to
naturalization. Section 1421(c) nerely

provi des for judicial review of an

adm ni strative I NS deci sion.
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appears to base its reasoning on the fact that Gatcliffe was not
seeking naturalization by the district court, but rather a de
novo review of the naturalization petition. The court finds that
Gatcliffe failed to fully inport the mandate of section 1429 that
the Attorney General has no power even to consider the
naturalization petition. The fact that plaintiff was not seeking
naturalization in the district court is irrelevant given that
section 1429 bars consideration of a petition for naturalization,
whet her by the Attorney General or by the district courts, while
a renoval proceeding is pending.

For the reasons stated above, the conplaint will be
di sm ssed for |lack of subject matter jurisdiction.?!

An appropriate order follows.

14 Because the court |acks jurisdiction over plaintiff’'s
claims, the court will not inquire into defendants notion to
dismss for failure to state a clai mupon which relief can be
granted pursuant to Federal Rule of Civil Procedure 12(b)(6).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI L APOKARI NA, : ClVIL ACTI ON
: NO. 02-210
Pl ai ntiff,
V.

JOHN ASHCROFT, ET AL.,

Def endant s.

ORDER
AND NOW this _ day of Novenber, 2002, upon
consi deration of defendants’ Mdtion to Dism ss (doc. no. 9) and
pursuant to the court’s menorandum dated Novenmber _ , 2002, it is
hereby ORDERED that the notion is GRANTED and the case is
DI SM SSED for |ack of subject matter jurisdiction pursuant to
Federal Rule of Gvil Procedure 12(b)(1).

AND I'T | S SO ORDERED.

EDUARDO C. ROBRENG J.



