IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAYMOND J. WALSH : GAVIL ACTI ON

VS.
NO 01-287
ALARM SECURI TY GROUP, | NC.
ROBERT GAUCHER and
DONALD M YOUNG

MEMORANDUM AND ORDER

JOYNER, J. Cct ober , 2002

This case is now before the Court for disposition of the
def endants’ notions for summary judgnent as to all of Plaintiff’s
cl ains against them For the reasons which follow the notions
shall be granted in part and denied in part.

Statenent of Facts

On or about Cctober 27, 1999, Raynond Wal sh accepted an
of fer of enploynent from Donald Young, the Vice President of
Operations for Alarm Security Goup, Inc. (“ASG) to becone the
general manager of an office which ASG intended to open in
Phi | adel phia. At the tine that M. Wal sh accepted this offer, he
was enpl oyed as a general branch manager for Security Link in San
Bruno, California. 1In the offer letter which Plaintiff signed,
it was “assuned” that his start date would be “approxi mtely
January, 1, 2000,” and his earnings were “guaranteed to be

$100, 000 payable in bi-weekly increnments.” The day after he



received this witten offer letter, Plaintiff tendered his
resignation to Security Link and subsequently left this position
on Novenber 4, 1999. Later that same nonth, Plaintiff relocated
fromCalifornia to Phil adel phia.?

In the first week of January, 2000, Plaintiff tel ephoned
Def endant Young to present hinself for work. At that tine and
over the course of the next several nonths, however, Plaintiff
was told that his start date would be delayed. Eventually, in
July, 2000, Plaintiff was infornmed that ASG woul d not be opening
a Phil adel phia office and hence he did not have a job. M. Wl sh
thereafter instituted this lawsuit alleging breach of contract,
fraud, negligent enploynent, prom ssory estoppel and viol ations
of the Pennsylvania Wage Paynent and Col | ection Act, 43 P.S.
8260.1, et. seq.

Wil e they do not dispute that they offered and M. Wl sh
accepted the position of general manager of the Phil adel phia
of fice, Defendants contend that at all tines their enpl oynent
of fer was contingent upon ASG acquiring enough conpanies wth
exi sting business to open a branch in the Phil adel phia area.
| nsof ar as that never occurred, Defendants assert that a

necessary condition precedent was never satisfied and thus they

' Plaintiff, his wife and two youngest children noved to
the San Francisco, California area in 1997 when Plaintiff took
the Security Link job. Prior to that time, Plaintiff had al ways
resided in the Phil adel phia area and in Wndnoor, Pennsylvani a
since 1967.



are not liable to M. Wl sh.

St andards Governing Mdtions for Summary Judgnment

It is recognized that the underlying purpose of sunmary
judgnent is to avoid a pointless trial in cases where it is

unnecessary and woul d only cause del ay and expense. Goodnan V.

Mead Johnson & Co., 534 F.2d 566, 573 (3d Gr. 1976), cert.

denied, 429 U S. 1038, 97 S. &. 732, 50 L. Ed. 2d 748 (1977).
Under Fed.R Civ.P. 56(c), summary judgnent is properly rendered:

“...if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as
to any material fact and that the noving party is entitled
to a judgnent as a matter of law. A summary judgnent,
interlocutory in character, may be rendered on the issue of
liability alone although there is a genuine issue as to the
anount of danmages.

Stated nore succinctly, summary judgnent is appropriate only when
it is denonstrated that there is no genuine issue as to any
mat erial fact and the noving party is entitled to judgnent as a

matter of law Celotex Corp. v. Catrett, 477 U. S. 317, 322-23,

106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).
In deciding a notion for summary judgnent, all facts nust be
viewed and all reasonable inferences nust be drawn in favor of

the non-noving party. Matsushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 106 S. . 1348

(1986); Oitani Savings & Loan Association v. Fidelity & Deposit

Conpany of Maryland, 989 F.2d 635, 638 (3¢ Cir. 1993); Troy

Chenmical Corp. v. Teansters Union Local No. 408, 37 F.3d 123,

3



125-126 (3@ Cir. 1994); Arnold Pontiac-GMC, Inc. v. Ceneral

Motors Corp., 700 F. Supp. 838, 840 (WD. Pa. 1988). An issue of

material fact is said to be genuine "if the evidence is such that
a reasonable jury could return a verdict for the nonnoving
party." Anderson v. Liberty Lobby, Inc., 477 U S 242, 248, 91 L

Ed. 2d 202, 106 S. C. 2505 (1986).

In Celotex Corp. v. Catrett, supra, the Supreme Court held

that the novant had the initial burden of showi ng the court the
absence of a genuine issue of material fact, but that this did
not require the novant to support the notion with affidavits or
other materials that negated the opponent's claim Celotex, 477
U S at 323. The Court also held that Rule 56(e) requires the
nonnmovi ng party to "go beyond the pleadi ngs and by her own
affidavits, or by the 'depositions, answers to interrogatories,
and adm ssions on file,' designate 'specific facts show ng that
there is a genuine issue for trial."" Id. at 324 (quoting

Fed.R Civ.P. 56(e)). This does not nean that the nonnoving party
must produce evidence in a formthat would be adm ssible at trial
in order to avoid summary judgnent. Qoviously, Rule 56 does not
requi re the nonnoving party to depose its own w tnesses.

Rat her, Rule 56(e) permts a proper summary judgnent notion to be
opposed by any of the kinds of evidentiary materials listed in
Rul e 56(c), except the nmere pleadings thenselves, and it is from

this list that one would normally expect the nonnoving party to



make the required show ng that a genuine issue of material fact

exists. 1d. See Also, Mixrgan v. Havir Mnufacturing Co., 887

F. Supp. 759 (E.D.Pa. 1994); McGath v. Cty of Philadel phia, 864

F. Supp. 466, 472-473 (E. D.Pa. 1994).

Di scussi on

1. Plaintiff’s clains for breach of contract
Pennsyl vani a courts have recogni zed the doctrine of

enpl oynent at-will for alnbst a hundred years. Carlson v. Arnot-

Qgden Menorial Hospital, 918 F.2d 411, 414 (3d Gr. 1990).

| ndeed, Pennsylvania |aw holds that as a general rule, "enployees

are at-will, absent a contract, and may be term nated at any

time, for any reason or for no reason." Pipkin v. Pennsylvania

State Police, 548 Pa. 1, 693 A 2d 190 (1997). See Also: Shick v.

Shirey, 552 Pa. 590, 595, 716 A 2d 1231, 1233 (1998) and Ceary V.

U.S. Steel Corporation, 456 Pa. 171, 175, 319 A 2d 174, 176

(1974) ("[a] bsent a statutory or contractual provision to the
contrary, the |law has taken for granted the power of either party
to termnate an enpl oynent relationship for any or no reason.").
For the presunption of at-wll enploynent to be overcone, a party
must establish either an express contract between the parties, or
an inplied-in-fact contract plus additional consideration passing
from enpl oyee to enpl oyer, or an applicable recogni zed public

policy exception. Kelly v. Retirenment Pension Plan, 209

F. Supp. 2d 462, 480 (E.D.Pa. 2002); Rapagnani v. Judas Co., 736




A 2d 666, 669 (Pa. Super. 1999); Raines v. Haverford College, 849
F. Supp. 1009, 1012 (E. D.Pa. 1994).

It is noteworthy that absent a specification of definite
duration, a contract of enploynent is presuned to be term nable
at wll by either party; a plaintiff nay overcone this
presunption by showing that the intent of the parties is that the

contract last for sone definite period of tine. Karr v. Lower

Merion Township, 582 F. Supp. 410, 413 (E.D.Pa. 1983). |In order

to overcone the presunption of at-will enploynent, a contract
must be clear and definite; if the |anguage is anbi guous or there
is no definite contractual agreenent, agreenents will be strictly

reviewed. N x v. Tenple University, 408 Pa. Super. 369, 375-376,

596 A 2d 1132, 1135 (1991); Veno v. Meredith, 357 Pa. Super. 85,

96, 515 A 2d 571, 577 (1986). An enpl oynent handbook is
enforceabl e agai nst an enployer if a reasonable person in the
enpl oyee's position would interpret its provisions as evidencing
the enployer's intent to supplant the at-will rule and be bound

legally by its representations in the handbook. Caucci v. Prison

Health Services, 153 F. Supp. 2d 605, 611 (E. D.Pa. 2001); Bauer V.

Pottsville Area Energency Medical Services, 758 A 2d 1265, 1269

(Pa. Super. 2000). The handbook nmust contain a clear indication
that the enployer intended to overcone the at-will presunption

Caucci, at 611, citing Luteran v. Loral Fairchild Corp., 455 Pa.

Super. 364, 688 A 2d 211, 214-15 (Pa. Super. C. 1997). The



court may not presune that the enployer intended to be bound
legally by distributing the handbook nor that the enpl oyee

beli eved that the handbook was a legally binding instrunent. |1d.
Cenerally, explicit disclainmers of contract formation in an

enpl oyee handbook preclude a breach of contract claim |d.,

citing Landnesser v. United Airlines, Inc., 102 F. Supp. 2d 273,

280 (E.D. Pa. 2000). 1In the usual case, the court nust allow the
jury to consider an enpl oyee’ s all eged additional consideration,
as well as all the circunstances surrounding the parties’
agreenent, in order to determ ne whether the presunption of at-

w Il enploynent has been rebutted. Rapagnani, 736 A 2d at 671;

Geiger v. AT & T Corp., 962 F.Supp. 637, 649 (E.D.Pa. 1997).

However, the court may answer questions of fact and contract
interpretation “when the evidence is so clear that no reasonable
man woul d determ ne the issue before the court in any way but

one. Ceiger, at 649, quoting Darlington v. General Electric,

350 Pa. Super. 183, 504 A 2d 306, 312 (1986).

In the case at hand, it is Plaintiff’s contention that he
had both an express and an inplied enploynment contract with ASG
whi ch required that he resign his enploynent with Security Link
and relocate fromCalifornia to Phil adel phia by January 1, 2000.
Plaintiff relies upon the letter of Cctober 20, 1999 from Donal d
Young which confirned their tel ephone conversation in which Young

offered and Plaintiff accepted the position of General Manager of



t he Phil adel phia branch of the Alarm Security G oup and which
summari zed the offer and the conpensation plan. In addition to
summari zing the base sal ary, bonus structure, health benefits,
vacation and relocation allowance, the letter further provided:

“During the first twelve nonths as General Manager of the
Phi | adel phi a branch your earnings are guaranteed to be

$100, 000 in bi-weekly increnents. |f your earnings under

t he branch bonus plan exceed that anmount you will be paid
the higher amount. You and I will discuss a start date that
is nmutually satisfactory. It is assunmed that the date wll

be approximately January 1, 2000..."
M. Wal sh argues that because his inconme was guaranteed for the
first twelve nonths that a jury could find that he had an
enpl oynent contract for at |east one year. Plaintiff
alternatively submts that he had an enpl oynent contract for at
| east five years given that the defendants told himthey intended
to build the conpany and then sell it after 5-7 years with a
significant payout for everyone, including him In view of the
state of Pennsylvania | aw, we cannot agree with either argunent.
For one, it is well-settled that oral representations as to
the predicted |l ength of tine of enploynent do not nodify the at-

W Il presunption under Pennsylvania |aw. Pernenter v. Crown,

Cork and Seal Co., Inc., 38 F.Supp. 2d 372, 378 (E. D. Pa. 1999),

citing, inter alia, Marsh v. Boyle, 366 Pa. Super. 1, 530 A 2d

491, 494 (1987) (stating that “the enpl oyer’s assurances that
Appel I ant woul d be working as a publisher ‘for at |east two

years’ was not sufficiently definite to take the agreenent out of



the at-w || enploynment presunption”); Engstromyv. John Nuveen &

Co., Inc., 668 F.Supp. 953, 959 (E.D.Pa. 1987) (“The contractual

provi si on necessary to overcone the at-will presunption nust be
for a specific and definite term not vague or conclusory”);

Braun v. Kel sey-Hayes Co., 635 F. Supp. 75, 77 (E. D.Pa. 1986). W

therefore cannot find that M. WAl sh had a five-year enpl oynent
contract.

Simlarly, there is nothing in M. Young's confirmation
| etter which guaranteed M. Wal sh enploynent for a definite
period. Rather, reading the letter inits entirety, we find that
it guarantees that if M. Walsh were to becone enpl oyed by ASG
then he woul d be paid at the rate of $100, 000 per annum on a bi -
weekly basis (or nore if his earnings under the branch bonus pl an
were to exceed that anount) for the first year and that he woul d
thereafter be paid a base salary of $50,000, plus a revenue
bonus, operating incone bonus and | ong term grow h bonus. In as
much as ASG never opened the Phil adel phia branch office and
Plaintiff never actually worked for ASG we cannot find that he
is entitled to $100, 000 under an express contract.

However, we find that the questions as to whether M. Wil sh
provi ded additional consideration to ASG and whet her ASG knew
that he would suffer great hardship and loss by its failure to
enpl oy himmnust be left to a jury. Indeed, as noted in

Pernmenter, “[o]ne type of consideration often discussed is the



rel ocation of an enployee, particularly when acconpani ed by
rel ocation of a famly,” and that “[o]ther relevant factors
i ncl ude abandonnent of other job opportunities and the sale of a

hore. Pernenter, 38 F.Supp.2d at 379, citing Shaffer v.

BNP/ Cooper Neff, Inc., Gv. A No. 98-71, 1998 W 575135, *4

(E.D. Pa. Sept. 4, 1998), Marsh v. Boyle, 530 A 2d at 494,

Darlington v. Ceneral Electric, 504 A 2d at 312, and Martin v.

Saf equard Scientifics, 17 F. Supp.2d 357, 369 (E.D. Pa. 1998).

G ven that there is evidence on this record that M. Wl sh gave
up a year-end bonus worth approxi mately $20, 000, noved his w fe
and his two youngest children back to Phil adel phia from
California and was forced to cash out certain Security Link stock
options at a tinme which was | ess than advant ageous, we find that
a jury could conceivably find this to be sufficient additional
consideration to support an inplied-in-fact enploynent contract.
We nust therefore deny ASG s notion for summary judgnent on
Plaintiff’s breach of contract clains.?

2. Plaintiff’s claimfor fraud

Under Pennsyl vania |law, fraud consists of anything

cal cul ated to deceive, whether by single act or conbination, by

2 Gven that there is absolutely no evidence what soever on
this record that the individual defendants Donal d Young and
Robert Gaucher acted in their individual capacities at any tine
relevant to the plaintiff’s causes of action here, we shall grant
summary judgnent in their favor with respect to the clains
agai nst them i ndividually.
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suppression of truth, or by suggestion of what is false, whether
it be by direct fal sehood or by innuendo, by speech or silence,

word of mouth or | ook or gesture. Kerrigan v. Villei, 22

F. Supp. 2d 419, 428 (E.D.Pa. 1998), citing, inter alia, Pittsburgh

Live, Inc. v. Servov, 419 Pa. Super. 423, 615 A 2d 438, 441

(1992) and Del ahanty v. First Pennsylvania Bank, N A , 318 Pa.

Super. 90, 464 A 2d 1243, 1251 (Pa. Super. Ct. 1983). To
establish a claimfor fraudul ent m srepresentati on under

Pennsyl vania law, a plaintiff nust prove by clear and convincing
evidence that at the tine the representation was nade, it was:
(1) a material representation of fact; (2) which was fal se; (3)
that the maker was aware of its falsity or reckless as to whether
it was true or false; (4) that the statenent was nade with the
intent of m sleading another into relying onit; (5) there
existed a justifiable reliance on the m srepresentation; and (6)

the resulting injury was proxi mately caused by the reliance.

Pacitti v. Macy's, 193 F.3d 766 (3d G r. 1999); FEisher v. Aetna

Life I nsurance & Annuity Co., 39 F. Supp.2d 508 (M D. Pa. 1998).

See Also: G bbs v. Ernst, 538 Pa. 193, 647 A 2d 882, 889 (1994)

and Del ahanty, 464 A 2d at 1252. To be actionable, a

m srepresentati on need not be in the formof a positive
assertion; the msrepresentation may be a conceal nent of that
whi ch shoul d have been di scl osed, which deceives or is intended

to deceive another to act upon it to his detrinment. Kerrigan, at

11



429, citing Boyle v. QOdell, 413 Pa. Super. 562, 605 A 2d

1260, 1264 (1992).

Here, while close, we nevertheless find that there is
sufficient evidence fromthe deposition testinony of Defendants
Young and Gaucher that the defendants may have m srepresented
that they had already acquired a sufficient nunber of existing
busi nesses to open the Phil adel phia branch office in order to
ensure that they would have a branch manager if and when they
shoul d need one in the Phil adel phia market place. Accordingly, we
shal | deny the summary judgnent notion as to the plaintiff’s
claimfor fraud.

3. Plaintiff’s claimfor negligent enploynment

In Count IV of his conplaint, Plaintiff seeks danmages under
a theory of negligence, contending that in making the
representations and in offering himenploynent the defendants,
acting jointly and severally, were negligent. As noted by the
Third Grcuit Court of Appeals in Carlson, “[r]ecovery in
negligence is not avail abl e unless the defendant owes a duty of
care to the plaintiff...(citations omtted) W have found no
i ndi cation that Pennsylvania i nposes a duty of care on enpl oyers
toward prospective enpl oyees before the formati on of an
enpl oyment contract, and we decline to create such a duty.”
Carlson, 918 F.2d at 417. Gven that we have not been able to

find any authority that suggests that there has been any change

12



in the | aw since Carlson was decided in 1990, we shall grant
summary judgnent with respect to M. Walsh's claimfor “negligent
enpl oynent . ”

4. Plaintiff’s claimfor prom ssory estoppel

In Count VI, Plaintiff asserts a claimfor prom ssory
est oppel agai nst Defendant ASG only. Equitable estoppel,
however, is not a separate cause of action; it may be raised
either as an affirmati ve defense or as grounds to prevent the
defendant fromraising a particular defense. Carlson, 918 F. 2d
at 416. Moreover, Pennsylvania |aw sinply does not recognize
prom ssory or equitable estoppel as an exception to the at-wll
enpl oynent doctrine. 1d.; Pernenter, 38 F.Supp.2d at 379;

Ceiger, 962 F.Supp. at 648, all citing Paul v. lLankenau Hospital,

524 Pa. 90, 569 A 2d 346, 348 (1990). Accordi ngly, summary
judgnent is entered in favor of the defendant and agai nst the
plaintiff on Count VI of the conplaint.

5. Plaintiff’s clai munder the Pennsyl vani a Wage Paynent
and Col | ection Law, 43 P.S. 8260.1, et. seq.

Finally, M. Walsh seeks to collect wages from ASG under the
authority of the Wage Paynent and Col |l ection Law, 43 P.S. 8§260.1,
et. seq. (“WPCL").

It is generally recogni zed that the WPCL does not create a
new, statutory right to conpensation, but nerely establishes a
right to enforce the paynment of wages and conpensation that the

enpl oyer has legally obligated itself to pay. Scully v. US.

13



Wats, Inc., 238 F.3d 497, 516-517 (3d G r. 2001); Gautney v.

Anerigas Propane, Inc., 107 F. Supp.2d 634, 646 (E. D.Pa. 2000).

Whet her specific wages are due is determ ned by the terns of the
contract; bonuses owed under an enploynent contract are “wages”
within the neaning of the Act. Gautney, 107 F. Supp.2d at 646,

citing Doe v. Kohn, Nast & Gaf, P.C , 862 F. Supp. 1310, 1325

(E.D. Pa. 1994) and 43 P.S. 8260. 2a. To be recoverabl e under the

WPCL, the wages nust have al ready been “earned.” See: Hirsch v.

Bennett, G v. A No. 90-1076, 1991 U S. Dist. LEXIS 5993 (E.D. Pa.

May 1, 1991); Allende v. Wnter Fruit Distributors, Inc., 709

F. Supp. 597, 599 (E.D.Pa. 1989).

Here, while it would appear that Plaintiff clearly had not
“earned” any wages from ASG, this finding nust arguably be |eft
to the jury to consider in conjunction with its evaluation of the
i ssue of whether plaintiff supplied sufficient additional
consideration to warrant a finding of an inplied enpl oynent
contract. Thus, in deference to the ultimate finder of fact, we
must decline to enter sunmmary judgnent in favor of ASG on Count V
of the conpl aint.

For all of the foregoing reasons, the defendants’ notions
shall be granted in part and denied in part pursuant to the

att ached order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAYMOND J. WALSH : GAVIL ACTI ON
VS.
NO 01-287
ALARM SECURI TY GROUP, | NC.,

ROBERT GAUCHER and
DONALD M YOUNG

ORDER

AND NOW this day of QOctober, 2002, upon
consi deration of the Mtions of Defendants Al arm Security G oup
Monitoring, Inc., Robert Gaucher and Donald M Young for Sunmary
Judgnent and Plaintiff’s response thereto, it is hereby ORDERED
that the Motion on behalf of Defendants Gaucher and Young in
their individual capacities is GRANTED, that the Defendants’
Motion for Sunmary Judgnent is GRANTED I N PART and DEN ED | N PART
and Judgnent as a matter of lawis entered in favor of the

Def endants on Counts IV and VI of the Plaintiff’s Conpl aint.

BY THE COURT:

J. CURTI S JOYNER, J.
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