IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY JUSTOFI N, ET AL.
Civil Action

N N N N N

V.
No. 01-6266
METROPOLI TAN LI FE INS. CO
MEMORANDUM
Padova, J. , 2002

The instant matter arises on Defendant’s renewed notion for
summary judgnent. For the reasons that follow, the Court grants
the Mbdtion. Judgnent is entered in favor of Defendant on the
breach of contract and bad faith clains and on Defendant’s second
count ercl ai m
| . Backgr ound

Plaintiffs are the beneficiaries of the life insurance policy
of their nother, Loretta K Justofin (“Decedent”), who died on
Decenber 7, 1999. Plaintiffs claim that the insurer, Defendant
Metropolitan Life Insurance Conpany, failed to pay the full val ue
of the policy of $300,000, and instead only nmade a paynent of
$100, 000. Decedent originally held a life insurance policy with a
maxi mum benefit of $100,000. On April 26, 1999, Decedent submitted
a conversion application (“Change Application”) to increase the
face anmount of the policy to $300, 000. Def endant approved the
change application, which becane effective on My 28, 1999.

Fol I owi ng an i nvestigation which was triggered by Decedent’s death
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within two years of the policy conversion, Defendant paid the
original $100,000 policy limt, but informed Plaintiffs that it was
voiding the policy conversion because Decedent had failed to
di scl ose that she had Lupus, and, therefore, had nade a materi al
m srepresentation in the Change Application. Defendant offered a
refund of all the premuns paid on the policy conversion.
Plaintiffs disputed that Decedent had mnmade a material
m srepresentation and filed the instant action seeking paynent on
t he conversion policy.

Plaintiffs originally brought three clains: (1) breach of
i nsurance contract; (2) negligence; and (3) bad faith. Defendant
brought a single counterclai mseeki ng a decl aration that the policy
is void ab initio on the basis of +the alleged nmaterial
m srepresentation relating to Decedent’s Lupus condition.
Def endant brought a Mdtion for Summary Judgnent on June 3, 2002.
By Order dated July 29, 2002, the Court granted the Mtion with
respect to the negligence claim but denied the Motion in all other
respects.

Defendant filed a tinely notion for reconsideration based on
evidence contained in the existing summary judgnent record that
related to references to the drug Prednisone, which is a drug used
to treat Lupus. In response to the notion for reconsideration
Plaintiffs disclosed that Dr. Christopher Justofin, one of the

Plaintiffs and Decedent’s son, is a physician who treated Decedent



weekly from 1994 until at least 1997 and prescribed the drug
predni sone for her arthritis.? Def endant then noved for a
continuance of the trial in this action and leave to file a
suppl enmental counterclaim seeking a declaration that the Change
application was void ab initio on the basis of Decedent’s failure
to disclose in the Change Application her treatnent by Dr. Justofin
during the period from 1994 to 1997. The Court granted this
not i on. Def endant now seeks summary judgnent on its new
counterclaimand on Plaintiffs’ breach of contract and bad faith
clainse based on Decedent’s msrepresentations concerning her
treatnment by Dr. Justofin for arthritis.
1. Legal Standard

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed. R Cv. P. 56(c). An issue

is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under

governing law. 1d.

' Dr. Justofinin his deposition indicated that he was unsure
whet her he stopped treating Decedent in 1997 or 1998. (Def’s Ex. I,
“Justofin Depo.”, at 13-14).



A party seeking summary judgnent always bears the initial
responsibility for informng the district court of the basis for
its nmotion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmateria

fact. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’s case.” 1d.
at 325. After the noving party has net its initial burden, “the
adverse party’ s response, by affidavits or otherw se as provided in
this rule, nust set forth specific facts showing that there is a
genui ne issue for trial.” Fed. R Cv. P. 56(e). That is, sumary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual show ng “sufficient to establish the existence of
an el enent essential to that party’s case, and on which that party
w || bear the burden of proof at trial.” Celotex, 477 U S. at 322.
Under Rule 56, the Court nust view the evidence presented on the
motion in the light nost favorable to the opposing party.
Anderson, 477 U S. at 255. “[l]f the opponent [of summary
j udgnent] has exceeded the ‘nere scintilla [of evidence] threshold
and has offered a genuine issue of material fact, then the court
cannot credit the novant’s version of events agai nst the opponent,

even if the quantity of the novant’s evidence far outwei ghs that of



its opponent. Big Apple BMN Inc. v. BMNof North America, Inc.,

974 F.2d 1358, 1363 (3d Gir. 1992).

I11. Discussion

In order to establish that an insurance policy is void under
Pennsyl vania |l aw, the insurer has the burden to denonstrate that:
(1) arepresentation made by the i nsured was fal se; (2) the insured
knew t he representati on she nade was fal se when nmade or the insured
made the representation in bad faith; and (3) the representation

was material to the risk being insured. Coolspring Stone Supply,

Inc. v. Anerican States Life Ins. Co., 10 F.3d 144, 148 (3d Gr.

1993) (citing Shafer v. John Hancock Mut. Life Ins. Co., 189 A 2d

234, 236 (Pa. 1963)). Such a msrepresentation in an application

must be proven by clear and convincing evidence. See Batka v.

Li berty Mut. Fire Ins. Co., 704 F.2d 684, 687 (3d Gr. 1983); Rohm

and Haas Co. v. Continental Cas. Co., 732 A 2d 1236, 1251-52 (Pa.

Super. C. 1999). |If there are no genuine issues of material fact
and the policy is void, Defendant is entitled to summary judgnent
on both the breach of contract and bad faith clains and on the
counterclaim

Def endant now clainms that the contract is void because
Decedent made a material msrepresentation with respect to her

weekly treatnments by Dr. Christopher Justofin with Prednisone for



arthritis during the period from 1994 to 1997. Specifically, the
Change Application asked the foll ow ng question:

11. Has any person EVER received treatnent,
attention, or advice from any physician,
practitioner or health facility for, or been
told by any physician, practitioner or health
facility that such person had:

(j) Arthritis, paralysis, or disease or
deformty of the bones, nuscles or joints?

(Def.”s Ex. F, “Change Application” (enphasis added)). Decedent
answered “yes” to this question. (ld.) Question 15 asked, “In past
5 years, has any physician, practitioner or health facility
exam ned, advised or treated any person? |If Yes, give nane of
person and details below for each instance.” (l1d.) Decedent also

answered “yes” to this question. (ld.) Finally, Question 16
instructed “For any Yes answer to Itenms 11 through 15 give the
following details,” including the nanme and address of each treating
physi cian and the “Nature and Severity of Condition, Frequency of
Attacks, Specific Diagnosis and Treatnment.” (1d.) Decedent |isted
several doctors and treatnments, but failedto list Dr. Justofin and
failed to list his prescriptions for Prednisone. See (id.)

In this instance, there is no dispute that the Decedent failed
to disclose her treatnments and consultation with Dr. Justofin.
Plaintiffs first contend, however, that the m sstatenments were not
made knowingly or in bad faith. I nnocent m stakes, even when

i nvol ving material msrepresentations, are insufficient tovoidthe

contract. The Anerican Franklin Life Ins. Co. v. Glati, 776 F.
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Supp. 1054, 1060 (E.D. Pa. 1991). Nevert hel ess, in determ ning
that the insured nade a m srepresentation intentionally or in bad
faith, it is not necessary that the insured i ntended to decei ve the
i nsurance conpany for the purpose of obtaining insurance. Rather,
it is sufficient that the insured knew that the statenent or

representati on she nade was false. See Evans v. Penn Mutual Life

Ins. Co. of Phila., 186 A 133, 138 (1936) (“It is sufficient to

show that [the representations] were false in fact and that [the]
i nsured knew they were fal se when [s] he nade them since an answer
known by [the] insured to be false when nade is presunptively
fraudulent.”) (citations omtted).

Cenerally, it is for a jury to decide whether the
representations nade by the insured in the application were false
and whet her the insured knew that the representations were false,
because such i ssues of know edge and intent nust often be resol ved
on the basis of inferences drawn fromthe conduct of the parties.

Riehl v. Travelers Ins. Co., 772 F.2d 19, 24 (3d Cr. 1985).

However, where *“such falsity and the requisite bad faith
affirmatively appear from (a) conpetent and wuncontradicted
docunent ary evi dence, such as hospital records, adm ssions in the
pl eadi ngs or proofs of death or (b) the uncontradicted testinony of
plaintiff’s own wtnesses, a verdict my be directed for the

insurer.” Shafer v. John Hancock Miutual Life Ins. Co., 189 A 2d

234, 236 (1963). Bad faith may be inferred as a matter of | aw when



t he uncontradi cted docunentary evidence is such “that the insured
has consulted physicians so frequently, or undergone nedical or
surgical treatnent so recently, or of such a serious nature, that
a person of ordinary intelligence could not have forgotten these
incidents in answering a direct and pointed question in an

application for insurance.” Freedman v. Miutual Life Ins. Co. of New

York, 21 A 2d 81, 84 (1941); see also Flick v. Union Sec. Life Ins.

Co., Civil Action No. 95-6848, 1996 U.S. Dist. LEXI S 6341, at *13-
14 (E.D. Pa. May 7, 1996).

Dr. Justofintestifiedin his deposition that he consulted and
advi sed Decedent on a weekly basis with respect to her arthritis
condi ti on. (Def’s Ex. I, “Justofin Dep.”) Dr. Justofin also
testified that he prescribed the drug Predni sone, a prescription
steroid drug, to treat her arthritis. 1d. Decedent herself
indicated in her application that she had self nedicated with
Predni sone in 1969, when she owned a pharmacy. (Def’'s Ex. G
“Change Application-Part I1”). Gven Dr. Justofin s testinony, bad
faith my be inferred as a mtter of I|aw, because the
uncontradi cted evidence is such that Decedent consulted with Dr.
Justofin so frequently, that “a person of ordinary intelligence
coul d not have forgotten these incidents in answering a direct and
poi nted question in an application for insurance.” Freednman, 21
A.2d at 84. Mdreover, in contrast to her total om ssion of her

son’s treatnent, Decedent’s other responses in the Change



Application are thorough and conplete, and do not indicate that
Decedent sinply had troubl e understanding the application or the
nature of what was being asked of her.2? Accordingly, there is no
genui ne i ssue of material fact wth respect to Decedent’s bad faith
in making the m srepresentation regardi ng her weekly treatnent by
Dr. Justofin from 1994 to 1997.

Plaintiffs further contend that the msstatenent was not
material to the application. The Court disagrees. “A fact is
material to the risk when, if knowmn to the underwiter, it would
have caused himto refuse the risk, or would have been a reason for

hi s demanding a higher premum” MCaffrey v. Knights and Ladies

of Colunbia, 63 A 189, 189 (citing Hartman v. Keystone Ins. Co.,

21 Pa. 466, 477 (1853)); see also New York Life Ins. Co. .

Johnson, 923 F. 2d 279, 282 (3d Gr. 1991). “Every fact is materi al
whi ch increases the risk, or which, if disclosed, would have been
a fair reason for demanding a higher premum” Hartman, 21 Pa. at

477; see also A.G Allebach, Inc. v. Hurley, 540 A 2d 289, 295 (Pa.

Super. Ct. 1988).
Furthernore, “[i]t is well settled in Pennsylvania |aw that

representations concerning an insured’ s current or prior health and

2l ndeed, Decedent indicated in her original 1994 application
that she was at the tine being seen by Dr. Justofin for occasi onal
arthritis of her hands and feet. (Def’'s Ex. E, “1994 Application”).
Thus, there is no question that Decedent understood that the
application questions required the disclosure of Dr. Justofin's
treat nents.



past treatnment by a physician are material to the risk assunmed by

the insurer as a matter of |aw’” Berkshire Life Ins. Co. V.

Aiello, Gvil Action No. 88-7927, 1989 U. S. Dist. LEXIS 9952, at

*10 (E.D. Pa. Aug. 21, 1989) (citing Van Riper v. The Equitable

Life Assurance Society of the United States, 561 F. Supp. 26, 31

(E.D. Pa. 1982)); Shafer, 189 A 2d at 236 (1963)).

Not wi t hst andi ng t he general rule that treatnent by a physician
is mterial as a matter of law, summary judgnent nmay be
i nappropriate in cases where there are disputed issues of fact
r egar di ng whet her know edge of a decedent’s true history woul d have

resulted in increased premuns. In Burkert v. Equitable Life

Assurance Society of America, 287 F.3d 293 (3d CGr. 2002), a case

whi ch concerned a m srepresentation concerning drug and al coho

abuse, the court first noted the general rule that answers rel ating
tothe insured’ s treatnent for drug and al cohol abuse, |i ke answers
relating to treatnent, are material as a matter of law. The court,
however, entertained the plaintiff’s argunent that Defendant knew
of decedent’s past drug and al cohol problens and took theminto
account when determning the premuns charged, thus creating a
question of fact which trunped the district court’s concl usion that
the decedent’s answers were material as a matter of law [d. at
298. The Court then rejected the plaintiff’s argunent based on the
record before it, holding that wundisputed evidence “clearly

support[s} the District Court’s conclusion that ‘know edge of the
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true nature of decedent’s drug and al cohol use woul d have caused
Equitable to decline the risk or require higher premuns.’” |d.

(citing Burkert v. Equitable Life Assurance Society of Anerica,

Cvil Action No. 99-1, 2001 U. S. Dist. Lexis 2995, at *32 (E. D. Pa.

March 20, 2001)). See also Underwood v. Prudential Life Ins. Co.

of Anerica, 359 A 2d 422 (Pa. Super C. 1976).

On the record before this court, there is no evidence which
creates a genuine issue of fact on the issue of materiality.
Def endant has produced the affidavit of Eileen Kosiner, a Senior
Underwiting Consultant for Defendant, who testified that, had
Def endant known that Decedent had been under the care of a
physi ci an and had been given Predni sone treatnents for rheunatoid
arthritis for an extended period of tine, they would have refused
t he benefit increase or, in the alternative, would have demanded a
hi gher premumin exchange for increasing the benefit. (Def’'s EX.
M “Kosiner Aff.” Y 11-12). Plaintiffs own wtness, Dr.
Justofin, admts in his deposition that he treated Decedent wth
Predni sone for arthritis, that Decedent had synptons of rheunatoid
arthritis, and that Prednisone is appropriately used only in the
treatnent of rheumatoid arthritis, and not osteoarthritis.® (Def’s
Ex. I, “Justofin Dep”, at 15, 18, 37). Thus, there is no genuine

di spute that decedent was treated by Dr. Justofin for rheumatoid

The parties do not dispute that there are two types of
arthritis, rheumatoid arthritis and osteoarthritis.
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arthritis. M. Kosiner further testified in her deposition that
rheumatoid arthritis, but not osteoarthritis, is relevant in
determ ning the | evel of risk posed by an applicant. (Pl’s Exh. G
“Kosi ner Deposition”, at 50-51.). Finally, the Life Medical
Underwriting Guide used by Defendant in underwiting applications
specifically states that rheumatoid arthritis is a condition which
increases the risk faced by the insurer. (Def’s Ex. M “Life
Medi cal Underwriting CGuide”).

Plaintiffs present nothing to dispute this evidence.
Plaintiffs do argue that Defendant was aware that decedent had
arthritis of an unknown type and had sel f nedi cated wi th Predni sone
in the distant past. However, these facts do not indicate that
Def endant had any know edge of Decedent’s weekly treatnents by her
son or her son’s Prednisone prescriptions during the period from
1994 to 1997, or that Defendant took these treatnents into account
at the tinme of the application in determi ning the prem uns charged
to Decedent. Furthernore, Plaintiffs present no evidence di sputing
Def endant’s claim that rheumatoid arthritis is a condition that,

under Defendant’s own guidelines, increases the risk.* Finally,

“ Plaintiffs also argue that there is no proof that Decedent
actually had rheumatoid arthritis, inplying that her failure to
di sclose the Prednisone treatnents was therefore immterial.
Whet her Decedent actually had rheumatoid arthritis, however, is
irrelevant to a materiality determ nation. The m srepresentation
of treatnent for rheumatoid arthritis 1is relevant because
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according to the undi sputed record evidence, not all instances of
arthritis affect the risk to the insurer in the same manner
(i ndeed, osteoarthritis does not affect the risk at all). Thus,
Plaintiffs cannot argue that Decedent’s disclosure that she had
arthritis rendered her om ssion of her weekly treatnent by Dr.
Justofin immterial.

An exception to the materiality rule applies in cases where
t he appl i cant does not di scl ose nedical treatnment relating to m nor

ill nesses, such as the comon cold or indigestion. See Piccinini v.

Teachers Protective Miutual Life Ins. Co., 463 A 2d 1017 (Pa. Super

Ct. 1983). This is because “an applicant for insurance is not
required to report illnesses or conditions which one would not
regard as being of real gravity or inportance.” 1d. Such an

exception is obviously not applicable here, as the insurance
application specifically asks about treatnment for arthritis. Thus
no reasonable fact-finder could determ ne that Decedent assuned

t hat Predni sone treatnents for arthritis were uninportant.

uncontroverted evidence indicates that it would have been a key
factor considered by Defendant in determ ning whether to approve
the application or in calculating the prem umcharged. Further, as
this Court stated in its previous sunmary judgnment opinion, “The
materiality of the m srepresentation nust be viewed at the tine of
the application, and not in hindsight.” Justofin v. Metropolitan
Life Ins. Co., CGivil Action No. 01-6266, 2002 W. 1870469, at *5
(E.D. Pa. July 29, 2002).
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Plaintiffs assert that Defendant had a duty to investigate
decedent’ s insurance application, and therefore has waived its
right to contest the answers provided by Decedent. An insurer
however, has no general obligation to investigate the accuracy of

an insurance application. Bujak v. Od Line Life Ins. Co., Cvil

Action No. 97-3358, 1998 U S. Dist Lexis 16831, at *5 (E.D.Pa
April 14, 1998) (“[a] bsent anmbiguity, an insurer is not obligated to
investigate beyond the face of the insurance application when

issuing the policy”); Provident Life v. Charles, Cvil Action No.

90- 7584, 1993 U.S. Dist Lexis 5030 (E.D.Pa. April 14, 1993);
Shafer, 189 A2d at 237.

Insurers have a duty to investigate only in cases where
i nconsi stencies on the face of the insurance application place the
insurer on notice that the answers given in the application are
i nconpl ete or inaccurate. 1In such instances, an insurer may wai ve
a defense of material msrepresentationif it fails to investigate.

See Franklin Life Insurance Co. v. Bienek, 312 F.2d 365 (3d Cr.

1962) (holding that insured s fal se answers to two questions on an
i nsurance application were so clearly erroneous that the insurer
wai ved its claimof materiality with respect to those answers when
it failed to properly investigate them) However, the lawis clear
that, where an answer is anbiguous, an insurer waives only the

right to contest the validity of that particular answer, and
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retains the right to contest the wvalidity of any other
m srepresentati ons made by the insured. |d. at 375.
In this case, there was nothing on the face of the 1999

i nsurance application to put Defendant on notice that Decedent’s
answer to Question 16 of the Change Application was inconplete or
erroneous. |Indeed, nothing in the 1999 application indicates that
Decedent was ever treated by Dr. Justofin in any capacity.

Plaintiffs argue at | ength that anbiguities in Decedent’ s 1999
application answers placed a duty upon Def endant to i nvestigate the
claim Plaintiffs note that the questions relating to arthritis
in the insurance application do not nention the type of arthritis
di agnosed. Decedent did disclose in the 1999 application that she
had been treated for arthritis in 1994 (albeit by a doctor other
than Dr. Justofin, and not with Predni sone), and that she had “sel f
nmedi cated” with prednisone for arthritis in 1969. (Def’'s Ex. G
“Change Application-Part B"). Furt hernore, Decedent apparently
i ndi cated during her paranmedi cal exam that she suffered from an
“unknown type arthritis” (Def’s Ex. H, “Paranedical Evaluation”).
Plaintiffs maintain that, at the very least, these responses
created an anbiguity in the application that Defendant had a duty
to resol ve

Plaintiffs’ argunment m sses the mark, however, as none of

t hese answers gives any indication that Decedent was being treated
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by her son on a weekly basis and with predni sone during the five
year period inmmediately preceding the application, which is the
material msrepresentation at issue in this case. Thus, even if
ot her answers in Decedent’s application concerning her arthritis,
t aken toget her, coul d be consi dered anbi guous, Defendant woul d not
be estopped fromasserting that her om ssion of her son’s treatnent

inthe application was a material m srepresentati on. See Franklin

Life, supra.

| V. Concl usion

Vi ewi ng the evidence of record on the renewed notion for
sumary judgnment in the Iight nost favorable to Plaintiff, thereis
no genuine issue of material fact for trial in this case.
Defendant is entitled to a declaration that the contract was void
ab initio based on Decedent’s material m srepresentation as to the
treatnment that she received fromDr. Justofin. Furthernore, as the
contract was void ab initio, Plaintiffs cannot prevail on the
breach of insurance contract claim or the bad faith claim
Judgment is entered in favor of Defendant and against Plaintiffs.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY JUSTOFI N, ET AL.
Civil Action
V.
No. 01-6266

N N N N N

METROPOLI TAN LI FE I NS. CO

ORDER
AND NOW this day of , 2002, wupon
consideration of Defendant’s Renewed Mdtion for Summary Judgnent
(Doc. No. 67), and all supporting and opposing briefing thereto, IT
| S HEREBY ORDERED t hat said Motion is GRANTED. JUDGMVENT i s ENTERED
in favor of Defendant and against Plaintiffs on Counts | and |1
and on the Counterclaim This case shall be CLOSED for statistica

pur poses.

BY THE COURT:

John R Padova, J.






