IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LOU SE FERKETI CH : ClVIL ACTION
Pl aintiff, :

V.
CARNI VAL CRUI SE LI NES :
Def endant . : No. 02-CV-3019

VEMORANDUM AND ORDER

J. M KELLY, J. OCTOBER , 2002
Presently before the Court is a Mdtion to Dismiss for |ack
of personal jurisdiction pursuant to Federal Rule of G vil
Procedure 12(b)(2), for inproper venue under Rule 12(b)(3), or in
the alternative, to transfer to the Southern District of Florida,
filed by the Defendants, Carnival Cruise Lines (“Carnival”). For
reasons set forth below, this Court will GRANT Carnival’s Mtion
and order that this action be TRANSFERRED to the United States
District Court for the Southern District of Florida pursuant to
the forum sel ection clause contained in the ticketing agreenent

between Carnival and Plaintiff Louise Ferketich (“Ferketich”).

. BACKGROUND

In March 2001, Ferketich, a resident of Bensal em
Pennsyl vani a, purchased a ticket for $1,605.00 from Curran Travel
Agency (“Curran”), located in Blue Bell, Pennsylvania, to travel
aboard the cruise ship, The Inspiration. The Inspirationis a

passenger ship owned and operated by Carnival. Carnival issued



the ticket on April 27, 2001 and Ferketich received the ticket
and a ticket booklet from Curran on May 6, 2001.

On the first page of Ferketich's ticket, Carnival included a
printed provision directing passengers to throughly read the
terms and “inportant limtations on rights of guests to assert
clains against the cruise line.” (Def. Ex. C) The ticket
bookl et provided to Ferketich and all passengers cruising on The
Inspiration also contained Carnival’'s cancellation policy and a
forum sel ection clause alerting all passengers that disputes
agai nst Carnival nust be |itigated before a court located in
M am - Dade County, Florida. (Ld.)

On May 13, 2001, Ferketich boarded The Inspiration in New
O | eans, Louisiana. The vessel was scheduled to return to New
Ol eans on May 20, 2001. Three days before The Inspiration was
to return, Ferketich tripped and fell while descending a flight
of steps aboard the vessel and suffered physical injuries as a
result.

On April 30, 2002, Ferketich filed a conplaint in the
Phi | adel phi a County Court of Common Pleas. On May 21, 2002,
Carnival renoved the case to this Court on the basis of diversity
jurisdiction pursuant to 28 U.S.C. § 1332 (2002). Ferketich then
filed a notion to remand, which this Court denied on August 14,
2002.

On August 19, 2002, Carnival filed a notion to dismss for



| ack of personal jurisdiction, inproper venue or, in the
alternative, to transfer the case to the United States District
Court for the Southern District of Florida pursuant to the forum
sel ection clause included in Ferketich's ticket. Carnival
chal l enges this Court’s jurisdiction pursuant to Rule 12(b)(2),
claimng that Carnival does not maintain contacts with the forum
state necessary to exercise either specific or general
jurisdiction. Carnival also contends that the forum sel ection
cl ause provided in Ferketich's ticket booklet is valid and
enforceabl e and requests this Court to transfer the case to a
court in Florida pursuant to the provision.

Ferketich filed a response to Carnival’s notion to dism ss,
and supplied the Court with an affidavit from Ferketich and a
notice taken from Carnival’s website indicating that Carnival
currently depl oys passenger vessels from Phil adel phia. Ferketich
contends that Carnival’'s contacts with Pennsylvania, particularly
the all eged extensive and targeted pronotional efforts Carnival
engages in, are sufficiently “continuous and substantial” to
support personal jurisdiction. Ferketich urges this Court to
refrain fromtransferring the case to another forum and avers
that the forum selection clause is both unreasonable and unfair.
Because she received her ticket only seven days prior to
departure, Ferketich clains that she was provi ded with i nadequate

notice of the forum sel ecti on cl ause and woul d have suffered



forfeiture of the entire cost of the ticket if she cancelled her

voyage upon recei pt. Mreover, Ferketich asserts that the forum
sel ection clause poses a serious inconveni ence to her because she
is physically unable to litigate this claimin Florida.

Carnival submtted a reply to Ferketich's response on
Septenber 9, 2002, which focuses on the enforceability of the
forum sel ection clause and argues that the fact that Ferketich
recei ved her ticket fromher travel agent only seven days prior
to departure is irrelevant. Carnival also el aborates that this
Court should not consider Ferketich's contacts with Pennsyl vani a
or Ferketich's burden in litigating this claimin Florida when
assessi ng whether this Court can exercise personal jurisdiction

over Carni val

1. DI SCUSS| ON

Because we find the forum sel ection clause to be
di spositive, this Court not address the question of whether we
may exercise personal jurisdiction over Carnival. This opinion
wll only focus on whether Ferketich is bound by the forum
sel ection clause contained in her ticket, thereby pronpting this

Court to transfer the action to Florida pursuant to 28 U S.C. §



1406(a).*?

In response to a claimarising under Rule 12(b)(3) of the
Federal Rules of Cvil Procedure, a court nmay grant a notion to
dismss if the opposing party denonstrates that venue is

i nproper. See Fed. R Civ. Pro. 12(b)(3); Mers v. Anerican

Dental Ass’'n, 695 F.3d 716, 724 (3d Cir. 1982). To satisfy this

burden, Carnival offers a forum sel ection clause, contained in
the ticket booklet Ferketich received, that directs passengers to
litigate any clainms against Carnival in Florida. Ferketich
argues that this forum sel ection clause inposes an unfair and
arduous burden on her and cites two reasons why enforcenent would
be inproper. First, Ferketich clainms that because she did not
receive her ticket and ticket booklet until seven days prior to
departure, she was denied the opportunity to reject these terns

W thout inpunity, as she would have forfeited the entire ticket
price had she cancelled her voyage. In support of this position,
Ferketich cites four court opinions selected from ot her

jurisdictions that have each refused to enforce a forum sel ecti on

1 28 U S.C § 1406(a) provides:

The district court of a district in whichis filed a
case laying venue in the wong division or district
shall dismss, or if it be in the interest of justice,
transfer such case to any district or division in which
it could have been brought.



clause.? Second, Ferketich states that the forum sel ection
cl ause presents a “serious inconveni ence” for her because she is
75 years old, has difficulty wal king and contends that travel
woul d be nearly inpossible. For reasons discussed below, we find
Ferketich’s argunents to be unpersuasive and insufficient to
defeat Carnival’s forum sel ection cl ause.

A passenger ticket and the ticket conditions and provisions
contained therein are considered a maritine contract, and thereby
wi Il be scrutinized under federal maritinme law.® The Moses

Taylor, 71 U.S. (4 \all.) 411, 427 (1886); Hodes v. S.N.C

Achille, 858 F.2d 905, 909 (3d Cr. 1988). Although admtting
that forum sel ection clauses have not been historically favored,
the United States Suprene Court has held that such provisions are
“prima facie valid” and should be “given controlling weight in

all but the nost exceptional cases.” The Brenen v. Zapata Of -

2 Ferketich cites: McTigue v. Regal Cruises, Inc., Cv. A
No. 97-7444, 1998 U.S. Dist. LEXIS 5568 (S.D.N. Y. Apr. 22, 1998);
Corna v. Arerican Hawaii Cruises, Inc., 794 F. Supp. 1005 (D.
Haw. 1992); Stobaugh v. Norwegian Cruise Lines, Ltd., 5 S.W3d
232 (Tex. App. 1999); Johnson v. Holland Anerican Line-Wst
Tours, 557 NNW2d 475 (Ws. C. App. 1996).

% Al though Carnival has successfully renmpbved this action to
this federal court pursuant to diversity jurisdiction, and
neither party disputes the application of maritinme law, it is
clear that maritime lawis proper. Hodes v. S.N.C. Achille, 858
F.2d 905, 909 (3d Gr. 1988). “[When a common |aw action is
brought, whether in a state or in a federal court, to enforce a
cause of action cognizable in admralty, the substantive law to
be applied is the sane as would be applied by an admralty
court—that is, the general maritine law.” [d. (citations
omtted).




Shore Co., 407 U.S. 1, 9-10 (1972); Stewart O g. v. R coh Corp.

487 U. S. 22, 33 (1988) (Kennedy, J., concurring). A party
contesting enforcenent of a forum sel ection provision bears the
“heavy burden” of denonstrating why enforcenent would be

unr easonabl e. Brenen, 407 U.S. at 10-12; Hicks v. Carniva

Cruise Lines, Inc., Cv. A No. 93-5427, 1994 U.S. Dist. LEXIS

10194, at *14 (E.D. Pa. July 26, 1994). These cl auses are
subject to judicial scrutiny under a fundanental fairness

st andar d. Carnival Cruise Lines, Inc. v. Shute, 499 U S. 585,

595 (1991). To uphold a forum selection clause under this
standard, the provision nust be “reasonably communi cated” to the
passenger in order to ensure they receive sufficient notice of

the conditions therein. Marek v. Marpan Two, Inc., 817 F.2d 242,

245 (3d Gr. 1987); H cks, 1994 U S. Dist. LEXIS 10194, at *9-10.
Thi s assessnent eval uates both the physical characteristics of
the contractual terns as well as the sufficiency of the warning
| anguage incorporated in the contract to alert the passenger of
ternms and conditions therein. WNMarek, 817 F.2d at 245. The
question of whether terns and conditions included in a
passenger’s contract are sufficient to neet this two part test is
a question of law for the court to decide. Hodes, 858 F.2d at
908.

In her reply, Ferketich devotes only one conclusory sentence

addressi ng the adequacy of notice provided in the contract and



offers this Court no factual support underlying her claim?
Ferketich does not discuss the application of the “reasonably
communi cat ed” standard nor offer any factual evidence that woul d
denonstrate that the physical nature of the ticket or the warning
| anguage contai ned therein was i nadequate to provide notice.?®
Rat her, Ferketich contends that because she received her ticket
only seven days before departure and woul d have suffered
forfeiture of the entire cost of the ticket if she would have
cancel | ed upon receipt, Carnival provided her inadequate notice
of the ticket conditions, including the forum sel ection cl ause.
Mor eover, Ferketich also clains that because of her advanced age
and difficulty traveling, the forum sel ection cl ause poses a
serious inconvenience to her. W wll address Ferketich's

argunents in turn.

“ In her conplaint, Ferketich only inforns the Court that
“Plaintiff did not have adequate notice of the forum sel ection
clause.” (Ferk. Reply.)

® Oher courts in the Third G rcuit have determ ned that
the physical terns and warning | anguage contained in certain
Carni val passenger tickets do provide adequate notice to satisfy
the “reasonably comruni cated” standard. See, e.qg., Hodes, 858
F.2d at 910-12; Tone v. Carnival Cruise Lines, Inc., Cv. A No.
93-3747, 1993 U.S. Dist. LEXIS 15758, at *13 (E.D. Pa. Cct. 28,
1993); Partesi v. Carnival Cruise Lines, Inc., 1990 WL. 302890,
at *4 (D.N.J. Nov. 26, 1990). However, because Ferketich has not
all eged the that the ticket's physical attributes or warning
| anguage fails this standard, we do not need to address whet her
t he physical attributes of Ferketich's ticket satisfies the
“reasonabl y conmuni cat ed” standard.

8



A Adequat e Noti ce

Ferketich suggests that if she had received the ticket
earlier, she would have notice of the clause in time to cancel
her voyage wi thout suffering forfeiture of the entire ticket
price.® Although Ferketich would suffer a penalty in cancelling
the tickets upon receipt, she is mstaken as to the focus of the
“reasonabl e comuni cation” standard. This standard only exam nes
t he warni ng | anguage and the physical characteristics of the
ticket. Marek, 817 F.2d at 245; Hicks, 1994 U S. D st. LEXIS
10194, at *13 n.13. As one court noted, “[p]rovided the
passenger received the ticket prior to boarding, the issue is not
the timng but rather the comunication of the forum sel ection
clause in the ticket.” Hicks, 1994 U S. Dist. LEXI S 10194, at

*12; see also Hodes, 858 F.2d at 911 (“The essential inquiry

remai ns whether the ticket reasonably comunicated to the
passenger the conditions of the contract of passage before the
passenger boarded the vessel”); Tone, 1993 U S. Dist. LEXIS

15758, at *6-7. Because Ferketich admttedly received her ticket

6 The ticket, in provision 8 of the passenger contract
therein, specifies that Carnival will not provide any refunds for
cancel l ati ons nade within seven days or less fromthe departure
date. (Def. Ex. C.) The provision also states that Carnival
wi Il assess a cancellation charge of $350 for cancell ati ons nade
within 8 to 29 days fromthe departure date and a $250 charge for
cancel | ations made within 30 to 70 days fromdeparture. (ld.)
Carni val does not inpose a charge on cancellations nade within 71
days or nore fromthe departure. (ld.)



before departure, this Court finds that Ferketich was provided
wi th reasonabl e notice of the forum selection clause and
therefore the provision satisfies the “reasonabl e communi cati on”
st andar d.

Ferketich al so contends that this Court should refrain from
enforcing the forum sel ection provision because, as applied to
her, the provision would violate “fundanental fairness” because
she received her ticket only seven days before departure. Wen
di sputing the enforceability of a forumselection clause, it is
clear that Ferketich nust bear the heavy burden of denonstrating
“either that enforcenent would be unreasonabl e and unjust, or
present sufficiently conpelling reasons, such as undue influence,
overreaching, and fraud, for invalidating the forum sel ection
clause.” Hicks, 1994 U.S. Dist. LEXIS 10194, at *14. As stated
above, Ferketich clains that she only received the tickets seven
days before departure, thus limting her opportunity to cancel
the ticket without inpunity. Although it is evident that
Ferketich would have forfeited the entire cost of the ticket if
she woul d have cancelled the trip seven days before departure,
this Court finds that Ferketich constructively received the
ti ckets upon receipt by Curran. The Third Crcuit is clear that
travel ers are charged with notice of ticket provisions even when
sonmeone acting in the capacity of their agent, and not the

passenger hinmsel f, possesses the ticket. Hodes, 858 F.2d at 912

10



(“through their own and their agent’s possession of the tickets,
t he appel |l ees are charged with notice of the ticket provisions”);
Marek, 817 F.2d at 247 (determning that a friend s possession of
ticket information is sufficient to charge traveler with notice).
By purchasing the ticket on behalf of Ferketich, Curran was

i ndeed acting as her agent. Thus, Ferketich is charged with
possession of the ticket and notice of the provisions therein, on
the date Curran received the tickets and not when Ferketich

physi cal |y took possession. Accordingly, Ferketich had notice of
the ticket provisions, including the forum selection clause, on
April 27, 2001, nearly sixteen days before departure. |If
Ferketich cancel ed her voyage on April 27, 2001, she would not
suffer a total forfeiture of the $1605 ticket price, but rather

only incur a $350 cancellation fee pursuant to Carnival’s policy.

Al t hough Ferketich provides this Court with sel ected cases
fromother jurisdictions that have refused to enforce a forum
sel ection clause on the basis of inadequate notice, we do not
find these cases persuasive or controlling. For exanple,
Ferketich first relies on the District Court of Hawaii case,

Corna v. Anerican Hawaii Cruises, Inc., 794 F. Supp. 1005 (D

Haw. 1992). In Corna, the plaintiffs were standby passengers on
a cruise. By virtue of their standby status, plaintiffs only

received their tickets two days before departure, thereby

11



preventing themfromconplying with the four day cancell ation
policy and resulting in the forfeiture of their entire fare.
Unlike the plaintiffs in Corna, Ferketich cannot claimthat she
was prevented fromreceiving or retrieving her tickets from
Curran earlier. Hicks, 1994 U S. Dist. LEXIS 10194, at *16

(di stinguishing Corna and refusing to adopt its analysis).

Addi tional ly, as explained above, Ferketich would not be subject
to total forfeiture because she is charged with constructive
notice of the ticket conditions and terns despite Curran’ s actual
possession.’ Moreover, Corna, like the majority of the other
cases Ferketich supplies the Court, express an admttedly

mnority view which courts in this jurisdiction do not appear to

” Consequently, Ferketich's reliance on MTigue v. Regal
Crui ses, which also involved the total forfeiture of a
plaintiff’s ticket price, is unpersuasive for the same reason
Cv. A No. 97-7444, 1998 U.S. Dist. LEXIS 5568 (S.D.N. Y. Apr.
22, 1998). In MTique, the plaintiff was subject to total
forfeiture of non-refundable and non-transferable tickets. As
expl ai ned above, Ferketich's situation is factually different, as
she was not subject to total forfeiture of the ticket price. W
also find Ferketich's reliance on the Wsconsin case, Johnson v.
Hol | and Anerica Line-Wstours, Inc., which involved a plaintiff
who was di agnosed with cancer before departure, consequently
subjecting himand his wife to forfeit “several thousand
dol l ars,” unpersuasive for the same reasoning. 557 F.W2d 475,
479 (W's. App. 1996). Moreover, we believe that Stobaugh v.
Norwegi an Cruise Line Ltd. does not support Ferketich's
argunments. 5 S.W 3d 232, 234 (Tex. App. 1999). St obaugh
di scusses the enforceability of a forum sel ection clause hidden
within a revised pronotional brochure sent to plaintiff’s two
nonths after receiving their ticket. Factually distinguishable
fromthe instant case, Stobaugh addresses the physical attributes
of the ticket and again reflects a mnority approach this Court
does not adopt.

12



follow. Hicks, 1998 U S. Dist. LEXIS 5568, at *16 n. 16 (“The
Third Crcuit has enphasized its adherence to the limted
paraneters of ‘unfair’ situations as outlined in Brenen.”);

Smth, Valentino & Smith, Inc. v. The Superior Court of Los

Angel es County, 551 P.2d 1206, 1208 (Cal. 1976) (noting

Pennsyl vania | aw represents the “nodern trend” in addressing the

reasonabl eness of forum selection clauses); see also MTigue,

1998 U.S. Dist. LEXIS 5568, at *3 (acknow edgi ng that nost courts
reject argunents focusing on penalty clauses).

Al t hough Ferketich would be subject to a $350 cancel |l ati on
fee, inlight of the fact that the majority of courts have
rejected the argunent Ferketich presents, we believe Ferketich
had adequate and reasonabl e notice to support enforcing the forum
sel ection clause despite the cancellation fee. Hicks, 1998 U S

Dist. LEXIS 5568, at *16; see, e.q., Cross v. Kloster Cruise

Lines Ltd., 897 F. Supp. 1304, 1309 (D. O. 1995) (enforcing

forum sel ection clause despite a $400 cancellation fee); Mller

v. Regency Maritinme Corp., 824 F. Supp. 200, 203 (N.D. Fla. 1992)

(enforcing forum sel ection clause despite forfeiture of 45% of
ti cket cost).

Ferketich al so suggests that Carnival has chosen Florida as
the forumin which all clains are to be litigated in as an
attenpt to discourage cruise passengers from pursuing | ega

remedi es or an effort to seek nore protective |aws. However,

13



ot her than commenting on the numerous tinmes Carnival has sought
to enforce the forum sel ection provision, Ferketich fails to
provide this Court with credi ble evidence of bad faith. As the
Shute Court noted, Carnival has its principal place of business
in Florida and depl oys many passenger ships from Florida. Shute,
499 U.S. at 595. It is reasonable for Carnival to chose Florida
as the forumfor passengers to pursue litigation in, as one court
specul at ed, because the provision “operated to dispel uncertainty
as to where suit could be brought and assured the appellants that
they would not face global litigation.” Hodes, 858 F.2d at 913.
In Shute, the Suprene Court, in upholding a Carnival forum

sel ection clause, provided three justifications for the

reasonabl eness of incorporating such a provision:

First, a cruise line has a special interest inlimting
the fora in which it potentially could be subject to
suit. Because a cruise ship typically carries
passengers frommany locales, it is not unlikely that a
m shap on a cruise could subject the cruise line to
l[itigation in several different fora. Additionally, a
cl ause establishing ex ante the forumfor dispute
resol ution has the salutary effect of dispelling any
confusi on about where suits arising fromthe contract
nmust be brought and defended, sparing litigants the
time and expense of pretrial notions to determ ne the
correct forum and conserving judicial resources that
ot herwi se woul d be devoted to deciding those notions.
Finally, it stands to reason that passengers who
purchase tickets containing a forumcl ause |ike that at
issue in this case benefit in the formof reduced fares
reflecting the savings that the cruise line enjoys by
[imting the fora in which it may be sued.

Shute, 499 U. S. at 593-94.

Ferketich does not offer any evidence suggesting that the forum

14



selection clause is a product of Carnival’s bad faith and invites
this Court to speculate that Carnival has chosen Florida as a
means of discouraging litigation or seeking protection under nore
lenient laws. W concur with the Suprene Court and simlarly do
not find any evidence of bad faith underlying Carnival’s

deci si on.

B. | nconveni ence

Ferketich al so argues that she is incapable of pursuing
l[itigation in Florida because of her advanced age and | ack of
mobility as a result of the physical injuries for which she
clainms Carnival is responsible. To support her claim Ferketich

relies on the Supreme Court case, The Brenen v. Zapata Of-Shore

Co., 407 U.S. 1 (1972). A though Brenen does acknow edge t hat
“the serious inconveni ence of the contractual forumto one or
both of the parties mght carry greater weight in determning the
reasonabl eness of the forumclause,” Brenen, 407 U S. at 17,
Ferketich fails to consider the Suprene Court’s |ater decision

in, Carnival Cruise Lines v. Shute, 499 U S. 585 (1991), and heed

its warning. Criticizing the Ninth Grcuit for evaluating the
“serious inconvenience” factor out of context, the Supreme Court
st at ed:

The Court nade this statenment in evaluating a

hypot heti cal “agreenment between two Anmericans to

resolve their essentially local disputes in a renote
alien forum” In the present case, Florida is not a

15



“renote alien forum” nor -- given the fact that. ..

[plaintiff’s] accident occurred off the coast of Mexico

— is this dispute an essentially |local one inherently

nore suited to resolution in the State of Washi ngton

than in Florida.”

ld. at 594.

We agree with the Supreme Court’s assessnment and find that
al t hough Ferketich is 75 years old and experiences difficulty in
traveling, this inconvenience is not severe enough to denonstrate
that litigating in Florida will “be so manifestly and gravely
i nconvenient” for her that she will be deprived her day in court.
Brenen, 407 U.S. at 18. Oher district courts recogni ze that
accepting argunents focused on the expense and i nconveni ence in

abi ding by the forum selection clause would only “nullify the

advant ages of the forum selection clauses.” Paster v. Putney

Student Travel, Inc., Cv. A No. 99-2062, 1999 U S. Dist. LEXIS

9194, at *11 (C.D. Cal. June 7, 1999) (“Courts have routinely
rejected the notion that the expense or inconvenience of

prosecuting an action in the designated forumrises to the |evel

of depriving one of one’s day in court.”); see also Chapnan V.

Nor wegi an Cruise Line, Ltd., Cv. A No. 01-50004, 2001 U.S.

Dist. LEXIS 9360, at *5 (N.D. Ill. July 5, 2001) (noting that

ot her courts have rejected the argunent that litigation would be
too inconvenient “as their doctors, w tnesses, and expert

W tnesses” do not reside in the forumstate); Cross, 897 F. Supp.

at 1309 (holding that plaintiff’s age and limted incone are

16



insufficient considerations to set aside the forum sel ection

cl ause on grounds of inconvenience). Although this Court is
synpathetic to Ferketich’s condition and understands the
difficulty she may experience in traveling, she fails to neet the
heavy burden of denonstrating that the forum sel ection cl ause,

for all practical purposes, deprives her of her day in court.

I'11. Concl usion
Accordi ngly, we GRANT Carnival’s Mtion and TRANSFER t he

case to the United States District Court for the Southern

District of Florida pursuant to the forum sel ection cl ause.

17



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LOU SE FERKETI CH : ClVIL ACTION
Pl aintiff, :

V.
CARNI VAL CRU SE LI NES :

Def endant . ; No. 02-CV-3019

ORDER

AND NOW this day of QOctober, 2002, in consideration
of the Motion to Dismss for |ack of personal jurisdiction, or
i nproper venue, or in the alterative, to transfer filed by the
Def endant, Carnival Cruise Lines (Doc. No. 8), the Response of
the Plaintiff, Louise Ferketich (Doc. No. 9) and Carnival’s Reply
thereto (Doc. No. 10), it is ORDERED that Carnival’s Mtion is
GRANTED. This action shall be TRANSFERRED to the United States

District Court for the Southern District of Florida.

BY THE COURT:

JAMES MG RR KELLY, J.



