IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLAUD CALVI N YOUNG and DORI'S YOUNG : ClVIL ACTI ON
V. :
UNI TED STATES OF AMERI CA, ET AL. ; NO. 02-343
VEMORANDUM
Padova, J. Oct ober 15, 2002

Plaintiffs have brought this personal injury suit against the
United States, Northanpton Townshi p, Stephen and Joan Haegel e, and
Bonnie H Nolte, arising out of an autonobile accident which
occurred on August 11, 2000. Before the Court is the Mtion for
Summary Judgnent brought by Defendant Northanpton Township. For
t he reasons which foll ow, Defendants’ Mdtionis granted in part and
denied in part.
| . BACKGROUND

On the afternoon of August 11, 2000, daud Calvin Young
(“Young”) was driving on Sackettsford Road i n Nort hanpt on Townshi p,
Bucks County, Pennsyl vani a approaching a sharp curve to the right.
Pl."s Ex. B at 22, 42-43. It was raining. Id. at 22. As
Plaintiff came around the curve, he saw a United States Postal
Service mail truck stopped on the road in front of him [d. at 43,
50-51. He swerved into the opposing |lane of Sackettsford Road to
avoid hitting the mail truck and collided with a cement m xer goi ng

in the opposite direction. Pl.’s Ex. B at 43.



Sackettsford Road is a two lane road with one lane in each
direction. [|d. at 42. The speed limt on Sackettsford Road is 40
mp.h. Pl.’s Ex. F at 24. There is an advisory sign before the
curve to advise traveling notorists to negotiate the curve at 30
mp.h. 1d. at 64-66. Young was driving 30 mp.h. Pl.’s Ex. B at
39.

The mail truck was stopped in the vicinity of the mail box for
743 Sackettsford Road. Pl.’s Ex. Cat 7. 743 Sackettsford Road is
| ocated on the north side of Sackettsford Road. Id. at 5. On
August 11, 2000, the nmail box for 743 Sackettsford Road was | ocat ed
on property owned by Bonnie Nolte on the south side of Sackettsford
Road because curbside nail delivery was only nmade on the south side
of that portion of Sackettsford Road. Pl.’s Ex. N at 5, 9-10
Pl.”s Ex. H The nail box had been | ocated on Nolte’'s property for
approxi mately 55 years. Pl.’s Ex. E at 23-24. Photographs of the
area show that there are bushes, vines, and trees around the
mai | box for 743 Sackettsford Road and on Nolte's property on the
inside of the curve in the road. Pl.’s Ex. A

Nor t hanpt on Townshi p has owned and nmaintai ned Sackettsford
Road since 1984. Pl.’s Ex. F at 8-9. Northanpton Townshi p has a
right of way of thirty-three feet on Sackettsford Road. 1d. at 14-
15. The width of the cartway (the paved portion of the road) is
twenty feet, leaving a right of way of six and one-half feet on

either side of the pavenent. Id. at 15. The Township controls



vegetation on the right-of-way of its roads by nowing or trimng
back growth that overhangs the cartway once in the spring and once
in the fall. [d. at 18-19. The spring and fall now ng extends
between four and five feet fromthe cartway, which is between two
and one-half and one and one-half feet |l ess than the right of way
on each side of Sackettsford Road. [1d. at 34.
1. STANDARD OF REVI EW

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed. R Cv. P. 56(c). An issue
is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under
governing law. |d.

A party seeking summary judgnent always bears the initial
responsibility for informng the district court of the basis for
its notion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmateria

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Were

the non-noving party bears the burden of proof on a particular

issue at trial, the nmovant’s initial Celotex burden can be net



sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’'s case.” |d.
at 325. After the noving party has net its initial burden, “the
adverse party’ s response, by affidavits or otherw se as provided in
this rule, nust set forth specific facts showng that there is a
genui ne issue for trial.” Fed. R Cv. P. 56(e). That is, sumary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual show ng “sufficient to establish the existence of
an el enent essential to that party s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U. S. at 322.
Evi dence introduced to defeat or support a notion for sunmary

j udgnent nust be capabl e of being adm ssible at trial. Callahan v.

AEV, Inc., 182 F. 3d 237, 252 n.11 (3d Cir. 1999)(citing Petruzzi's

| GA Supermarkets, Inc. v. Darling-Delaware Co., 998 F. 2d 1224, 1234

n.9 (3d Gr. 1993)). The Court nust viewthe evidence presented on
the notion in the light nost favorable to the opposing party.
Anderson, 477 U S. at 255. However, “nere allegations, bare
assertions or suspicions are not sufficient to defeat a notion for

summary judgnent.” Felton v. Southeastern Penn. Transp. Auth., 757

F. Supp. 623, 626 (E.D. Pa. 1991) (citation omtted).
[11. DI SCUSSI ON

The Conpl ai nt al |l eges two counts agai nst Nort hanpt on Townshi p
for negligence. The Conplaint alleges that Northanpton Township

was negligent in the construction and mai nt enance of Sackettsford



Road, failing to provide adequate sight distance on the curve on
Sacket t sford Road where the accident occurred, failing to establish
the appropriate speed limt for Sackettsford Road, failing to
monitor the placenent of the mailbox for 743 Sackettsford Road,
failing to cut or renpove vegetation fromthe right of way which
interfered with the sight distance of notorists on Sackettsford
Road, and failing to recogni ze and correct the dangerous conditions
on Sackettsford Road. Conpl. § 35. Northanpton Townshi p cont ends
that it is entitled to summary judgnent on Plaintiffs’ causes of
action for negligence because it is immune fromsuit; Plaintiffs
cannot prove that the vegetation on Sackettsford Road was the | egal
cause of the accident; and it did not control the |ocation of the
mai | box for 743 Sackettsford Road.

A Soverei gn | nmunity

Nort hanpt on Township argues that it is entitled to summary
j udgnent because Plaintiffs’ clains against it do not fall under
any of the exceptions to sovereign imunity provided by the
Pennsyl vani a Political Subdivision Tort Cains Act. The Political
Subdivision Tort Clains Act states that “[e]xcept as otherw se
provided in this subchapter, no |ocal agency shall be |liable for
any damages on account of any injury to a person or property caused
by any act of the | ocal agency or an enpl oyee thereof or any other
person.” 42 Pa. Con. Stat. Ann. 8 8541. The term*®“local agencies”

i ncl udes townships. Deluca v. Witemarsh Tp., 526 A 2d 456, 457




n.3 (Pa. Commw. . 1987). The imunity of | ocal agencies has been
waived in certain, limted circunstances:

(a) Liability inposed.--A |local agency shal
be |iable for danages on account of an injury
to a person or property within the limts set
forth in this subchapter if both of the
followng conditions are satisfied and the
injury occurs as a result of one of the acts
set forth in subsection (b):

(1) The damages would be recoverabl e under
common |law or a statute creating a cause of
action if the injury were caused by a person
not having avail able a defense under section
8541 (relating to governnental i mmuni ty
generally) or section 8546 (relating to
defense of official imunity); and

(2) The injury was caused by the negligent
acts of the local agency or an enployee
thereof acting within the scope of his office
or duties wth respect to one of the
categories listed in subsection (b). As used
in this paragraph, "negligent acts" shall not
i nclude acts or conduct which constitutes a
crime, actual fraud, actual malice or willful
m sconduct .

42 Pa. Con. Stat. Ann. 8 8542. Plaintiffs argue that its clains
agai nst Northanpton Township fall within the foll ow ng recogni zed
exceptions to governnental imunity set forth in 42 Pa. Con. Stat
Ann. 8 8542(b):

(3) Real property.--The care, custody or
control of real property in the possession of
the | ocal agency .

(4) Trees, traffic <controls and street
['ighting.--A dangerous condition of trees .
under the care, custody or control of the
| ocal agency, except that the claimant to
recover nust establish that the dangerous
condition created a reasonably foreseeable

6



risk of the kind of injury which was incurred
and that the | ocal agency had actual notice or
coul d reasonably be charged with notice under
the circunstances of the dangerous condition
at a sufficient tine prior to the event to
have taken neasures to protect against the
dangerous condition.

* * *

(6) Streets.--

(i) A dangerous condition of streets owned by
the | ocal agency, except that the claimant to
recover nust establish that the dangerous
condition created a reasonably foreseeable
risk of the kind of injury which was incurred
and that the | ocal agency had actual notice or
coul d reasonably be charged with notice under
the circunstances of the dangerous condition
at a sufficient tinme prior to the event to
have taken neasures to protect against the
dangerous condition.

42 Pa. Con. Stat. Ann. 8 8542(b). Northanpton Townshi p argues t hat
none of the exceptions to inmmunity apply in this case. Northanpton

Township relies on Finnv. Gty of Phil adel phia, 664 A 2d 1342 ( Pa.

1996) and the cases following Finn, which used the "on/of
distinction” to determ ne which clains fall under the exceptions.
Under the “on/of” analysis “immunity is waived only if a plaintiff
all eges that her injuries were caused by a dangerous condition "of"

the location at issue; allegations that a substance or object was

on" the location are insufficient.” Jones Vv. Southeastern Penn.

Transp. Auth., 772 A 2d 435, 442 (Pa. 2001) (citation omtted).

Nor t hanpt on Townshi p argues t hat t he dangerous conditi on which
Plaintiffs all ege caused Young’' s acci dent was the existence of the

mail truck on Sackettsford Road and not a condition of the road



itself. Using the on/of distinction, Plaintiffs’ clainms would not
fall under any of the exceptions to sovereign imunity.
Nort hanpton Township’s argunent fails, however, because the
Pennsyl vani a Suprene Court has rejected the “on/of distinction.”

See Jones v. Southeastern Penn. Transp. Auth., 772 A 2d 435 (Pa.

2001). The Pennsyl vani a Suprene Court has deci ded that, instead of
the “on/of distinction”, the following test should be used to
determ ne whether a claimfalls under the exceptions to sovereign
immunity provided by the Political Subdivision Tort Cains Act:

we conclude that a claim for damages for
injuries caused by a substance or an object on
Commonweal th real estate nust allege that the
dangerous condition "derive[d], originate[d]
or ha[d] as its source the Comonwealth
realty” itself, if it is to fall within the
Soverei gn | mmuni ty Act's r eal estate
exception. Snyder, 562 A .2d at 311 & n. 5. In
ot her words, assumng all other requirenents
of the statutory exception at 42 Pa.C S. 8§
8522(b)(4) are net, the Commonweal th may not
rai se the defense of sovereign imunity when a
plaintiff alleges, for exanple, that a
substance or an object on Commonweal th realty
was the result of a defect in the property or
in its construction, nmaintenance, repair or
desi gn.

I d. at 442-43.

The Conpl ai nt al |l eges that Northanpton Townshi p was negl i gent
inits care, custody and control of the real property in the right
of way of Sackettsford Road, based on its failure to prune
vegetation to allow notorists adequate sight lines. Conpl. { 35.

Plaintiffs’ expert, D. Hugh MlLean, P.E., has opined that the



failure to control this vegetation limted notortists sight
di stances on Sackettsford Road, creating a dangerous condition
whi ch was one of the causes of Young' s accident. Pl.’'s Ex. D-1 at
20-22. The dangerous condition, the vegetation, is a result of a
defect in maintenance of the realty itself and thereby falls within
the real property exception to governnental immunity, 42 Pa. Con.
Stat. Ann. 8 8542(b)(3).

To the extent that the dangerous condition was caused by
trees, as opposed to other vegetation, the real estate exception
does not apply. See 42 Pa. Con. Stat. Ann. 8 8542(b)(3). The trees
exception may apply, however, if Plaintiffs can “establish that the
dangerous condition created a reasonably foreseeable risk of the
kind of injury which was incurred and that the |ocal agency had
actual notice or could reasonably be charged with notice. 8
42 Pa. Con. Stat. Ann. 8§ 8542(b)(4). Plaintiffs maintain that
Nor t hanpt on Townshi p had noti ce of the dangerous condition posed by
trees growing on the Sackettsford Road right of way because
Townshi p enpl oyees were on the right of way twice a year to control
the vegetation grow ng there and saw the vegetation, including the
trees, growng in the Township’ s right of way. Those enpl oyees use
mowers that only cut vegetation up to the dianeter of a thunb.
Pl.”s Ex. F at 34. The Township prunes trees growing in its right
of way, but only those branches that hang over the cartway. Pl.’s

Ex. F at 32-33. There is no evidence on the record of this Mtion



t hat Nort hanpt on Townshi p has any programto prune trees grow ng in
its right of way that inpede notorist’s sight |ines but do not hang
over the cartway.

Plaintiffs al so contend that defects of the road itself caused
the accident. Pasquale Gradi testified that Sackettsford Road is
only twenty feet across, |ess than the current Northanpton Township
standard of thirty-one feet. Pl.’s Ex. F at 16 and 59. Plaintiffs’
expert has opined that the narrowness of Sackettsford Road
contributed to the accident because there was an “absence of
adequat e areas for stopped vehicles to nove out of the travel | anes
[ whi ch] nade the road dangerous in a nmanner that caused the crash.”
Pl.”s Ex. D1 at 20. Plaintiffs also contend that the posted speed
limt for Sackettsford Road was too high for drivers approaching
the curve where the accident occurred. Plaintiffs’ expert stated
that “[o]bjective criteria show that the avail abl e stoppi ng sight
di stance for an eastbound driver is sufficient for a speed of only
25 mp.h., 15 mp.h. below the posted speed |imt and also |ess
than that shown on the eastbound advisory speed plaque. The
limting feature is the vegetation on the inside of the curve.”
Pl.’s Ex. D1 at 6. Plaintiffs claim that Northanpton Township
knew or should have known about the defects because it has
controll ed Sackettsford Road since 1984, but has not done any kind

of survey or traffic count to determ ne whether the volunme of

10



traffic on Sackettsford Road and has not re-eval uated the posted
speed limt on that road. Pl.’s Ex. F at 11, 27.

The Court finds that there are genui ne i ssues of material fact
for trial regarding whether Young s acci dent was caused by factors
which fall under exceptions to the Political Subdivision Tort
Cl ains Act. Accordingly, Northanpton Township’s Mdtion for Summary
Judgnent based on its inmmunity to suit is denied.

B. Causati on

Nort hanpt on Township argues that it is entitled to summary
judgnment on Plaintiffs’ clains against it because Plaintiffs cannot
establish that a breach of a duty it owed to Plaintiffs caused
Young’ s accident. To succeed on a cause of action for negligence
under Pennsyl vani a common | aw, Pl aintiffs nust prove the foll ow ng:

1. A duty, or obligation, recognized by the
law, requiring the actor to conform to a

certain standard of conduct , for t he
protection of others against unreasonable
risks.

2. Afailure on the person's part to conform
to the standard required: a breach of the
duty.
3. A reasonably <close <causal connection
bet ween the conduct and the resulting injury.
4. Actual loss or damage resulting to the
i nterest of another.

Moreover, the nere happening of an accident
does not entitle the injured person to a

verdi ct; [ a] plaintiff must show that
def endant owed him a duty and that duty was
br eached.

Ney v. Axelrod, 723 A 2d 719, 721 (Pa. Super. Ct. 1999) (citations

omtted). Nort hanpt on Township admts that it has a “duty to

11



construct and maintain its streets so that they wll be in a
condition ‘reasonably’ safe for the use of the public. . . .7

Burton v. Terry, 592 A 2d 1380, 1383 (Pa. CommM . Ct. 1991). The

Township has a duty to maintain “its streets so that they [are]
reasonably safe. They will be deened safe if they nmay be
negoti ated safely by all but the very reckl ess. However, there
was no obligation on the [Township] to construct and maintain its
streets in a manner that would insure the safety of all drivers.”

Merritt v. City of Chester, 496 A 2d 1220, 1221 (Pa. Commw. C

1985) .

Nor t hanpt on Townshi p argues that Plaintiffs cannot establish
that any breach of this duty caused the acci dent because the cause
of the accident was the presence of the mail truck in the roadway.
Nor t hanpt on Townshi p further argues that there is no evidence that
vegetation in the right of way caused the acci dent because Young,
and wi tnesses Robert S. M|l ar and Daniel Owarzani, who had driven
around the curve on Sackettsford Road before Young, testified at
their depositions that there was nothing obstructing their view of
the roadway as they drove around the curve where the accident
occurr ed.

Plaintiffs argue that the speed | imt, narrowness of the road,
and vegetation, all within the control of Northanpton Townshi p,
were causes of Young’' s accident. Plaintiffs’ expert has opined

that an excessive speed linmt on the curve, the |lack of adequate

12



areas for stopped vehicles, and the vegetation on the inside of the
curve led to the |limted sight distance on Sackettsford Road,
contributing to the accident. Pl.’s Ex. F. at 20-22. There is
addi tional evidence on the record of this Mdttion that vegetation on
the inside of the curve on Sackettsford Road caused the accident.
MIllar testified that there is a clockw se bend in Sackettsford
Road and “as you cone around that bend you cannot see — | coul d not
see [the mail truck] until | was probably about 20 feet from him
maybe less.” Pl.’s Ex. Cat 7. He also testified that the mail box
was set in bushes and that he could not see the mail truck as he
approached the curve because it was a “blind curve.” |d. at 5 and
19- 20. M chael WMacerato, the driver of the cenent truck that
struck Young’s vehicle, also referred to that portion of
Sackettsford Road as a blind curve. Plaintiffs argue, based upon
the pictures of the relevant portion of Sackettsford Road, which
show bushes, trees and ot her vegetation on the inside of the curve
and around the mail box, that the vegetation is the reason why the
curve was blind. Pl.’s Mem at 12, Ex. A Young has al so supplied
an affidavit in opposition to the Mdtion in which he states that he
was confused by the questions at his deposition, and the vegetation
on the side of Sackettsford Road did obstruct his view as he
approached around the curve:

5. During that deposition, | was asked several tines

about whether there was anything obstructing ny
view of the road in front of the truck

13



6. To nme, this question neant: was there anything
directly in front of nme that kept nme from seeing
the road and, in fact, there was nothing in the
roadway that | could see and there was nothing
hanging fromthe rear viewmrror and there were no
papers or stickers on the w ndshield that obscured
my vision of the road directly in front of ny

t ruck.

7. Qovi ously, | cannot see around a blind curve or see
through the trees and vegetation that was on the
right hand side of the road as | approached the

curve. Although at the tine | did not realize the
danger that was created by the stopped nmail truck
around the bend, as | now | ook at the photographs
attached to this affidavit it is obvious, to ne,
that | could not see the truck because of the trees
and vegetation that was [sic] present on the inside
of that curve, to ny right as | approached and
began to round the curve in the road.

8. In fact, | note that the photographs were taken in
Novenber, about 3 nonths after the accident, and I
can state with certainty, based on nmy know edge of
t he weat her and what happens to trees and foliage
inthe fall of the year in Bucks County, that there
woul d have been even nore |eaves on the trees in
August then [sic] are present in the photographs

that were taken in Novenber
Pl.’s Ex. P 41 5-8. Viewing the evidence on the record of this
Motion in the light nost favorable to Plaintiffs, the Court
concludes that there is a genuine issue of material fact for trial
regardi ng whether Norhtanpton Township breached its duty to
mai ntai n Sackettsford Road so that it would be reasonably safe for
drivers and whether that breach was one of the causes of Young's
acci dent. Northanpton Township’s Mtion for Sunmary Judgnent based

upon | ack of evidence of causation is, therefore, deni ed.

C. Mai | box Pl acenent

14



Nort hanpton Township also argues that it is entitled to
summary judgnent on Plaintiffs’ claim that it was negligent in
failing to nonitor the placenent of the mailbox for 743
Sackettsford Road (Conpl. 9 35(e) and (f)) because the United
States Postal Service has sole responsibility for the placenent of
the mail box. Plaintiffs do not oppose this aspect of Northanpton
Townshi p’s Motion. Accordingly, Northanpton Township’s Mtion for
Summary Judgnent is granted with respect to Plaintiffs’ causes of
action for negligence arising out of subparagraphs 35(e) and (f) of
t he Conpl ai nt.

An appropriate order follows.

15



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLAUD CALVI N YOUNG and DORI'S YOUNG : CIVIL ACTI ON
V.
UNI TED STATES OF AMERI CA, ET AL. ; NO. 02-343
ORDER

AND NOW this 15th day of October, 2002, in consideration of
Nor t hanpt on Townshi p’s Mdtion for Sumrary Judgnent (Docket No. 27)
and Plaintiffs’ response thereto, IT IS HEREBY ORDERED that the
Motion is GRANTED in part and DENIED in part as foll ows.

1. Defendant’s Motion for Summary Judgnent is GRANTED with
regard to Plaintiffs’ <clainms for relief based on
subpar agraphs 35(e) and (f) of the Conplaint;

2. Defendant’s Modtion for Summary Judgnent is DENIED with
regard to Plaintiffs’ <clains for relief based on

subpar agraphs 35(a)-(d) and (g)-(h) of the Conplaint.

BY THE COURT:

John R Padova, J.



