IN THE UNI TED STATES COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAETEC COVMUNI CATI ONS, | NC. : CIVIL ACTI ON
V.
CORE COMME ATX, | NC. : No. 01-5298

MVEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Cct ober 3, 2002
Def endant CoreComm ATX, Inc. ("“CoreComi) noves to stay al
proceedi ngs and refer the clains of plaintiff PaeTec
Comuni cations, Inc. (“PaeTec”) and the CoreConm counterclains to
t he Federal Conmunications Conm ssion (FCC) for determ nation.
For the follow ng reasons, only CoreCommis counterclaim
regardi ng cross-subsidization is referred to the FCC for
determ nation under its primary jurisdiction over technical
t el ecommuni cations matters and CoreCommis notion to stay pendi ng
FCC action is deferred for settlenent discussions. Al other
issues wll be determned by this court.

BACKGROUND

PaeTec is a tel econmuni cati ons corporation providing | ocal
t el ephone service in Pennsylvania and New York. PaeTec al so
provi des exchange access service for |ong distance tel ephone
call s made by custoners of other conpanies, such as CoreConm

Since at | east 1999, CoreComm has availed itself of sone of



PaeTec’s services. In 2000, CoreComm claimng it was being
over charged, stopped paying for the services. CoreCommclains it
st opped payi ng because PaeTec charged unreasonabl e rates and
failed to provide the services for which it had charged, in
violation of 47 U S.C. § 201.

PaeTec filed this "failure to pay" and "breach of contract"”
action to collect $176,899.94 plus other fees under an all eged
lawful tariff filed with the FCC. In response, CoreCommfil ed
countercl ai ns agai nst PaeTec to have the tariff and PaeTec’s
practi ces decl ared unreasonable and to coll ect danmages for
excessi ve paynents. CoreComm al | eges that PaeTec was chargi ng
5-7 cents per mnute when the FCC had determ ned that 2.5 cents
per m nute was reasonable in a third party tariff conplaint to
determ ne reasonabl eness of rates under 47 U S.C. 88 205, 208,
PaeTec conplied with the FCC s determ nation in that unrel ated
proceeding that no nore than 2.5 cents per m nute was reasonabl e
and subsequently lowered its rates, but CoreCommstill refuses to
pay in order to recover for the alleged past overcharges.

CoreComm al so al | eges other violations of the Federal
Comuni cations Act (“FCA’). It clainms: (1) PaeTec violated 47
U S C 8§ 203 by charging for services not provided; and (2)
PaeTec violated 47 U S.C. § 254 by subsidi zi ng bel ow mar ket | ocal
rates with excessive charges on |ong distance rates.

PaeTec argues that its rates were validly filed under 47



US C 8§ 204(a)(3) so its rates are "deened | awful " under the
Tel ecomuni cati ons Act of 1996 and paynment under those rates is
i mune fromany "retroacti ve danage assessnent." PaeTec asserts
that even if the FCC found its 2000-2001 tariffs "unreasonable,"”
only "prospective" damages coul d be awarded for excessive rates
under lawfully filed tariffs.

CoreComm has filed a notion to stay proceedings in this
court and refer the entire action to the FCC, which has "primary
jurisdiction.” CoreComm asserts that the FCC s expertise and
speci al i zed know edge of tel econmunicati ons and comruni cati ons
law require it to decide reasonabl eness of rates and practices.

DI SCUSSI ON

| . PRI MARY JURI SDI CTI ON

Referral to an adm nistrative agency is appropriate if an
action appears to involve technical or policy considerations
beyond the trial court’s ordinary conpetence and within the

agency’s field of expertise. Reiter v. Cooper, 507 U S. 258

(1993), M Conmmunications v. AT&T, 496 F.2d 214, 220 (3d Gr.

1974). \Wen enforcenent of a claimoriginally cognizable in
court requires resolution of issues within the special conpetence
or expertise of an adm nistrative body, the issues should be

referred to the agency with primary jurisdiction. United States

v. Western Pacific R Co., 352 U S. 59, 64 (1956). This ensures

“a workabl e rel ati onship between the courts and adm nistrative



agencies wherein ... the court can have the benefit of the
agency’s views on issues within the agency’s conpetence.” M

Telecomm Corp. v. Teleconcepts, Inc., 71 F.3d 1086, 1105 (3d

Cr. 1995); see also Phone-Tel Communications, Inc. v. AT&T

Corp., 100 F. Supp. 2d 313 (E.D. Pa. 2000).

No fornula governs this primary jurisdiction doctrine; the
court nust decide whether the doctrine is applicable in the
particul ar case. Factors generally considered are: (1) technical
or policy considerations within an agency’ s specialized know edge
and i nsight gained though experience; (2) uniformty and
consistency in matters over which an agency has power to
adj udi cate; and (3) the agency’s admnistrative discretion to

affect regulatory policy in its purview. Nader v. Allegheny

Airlines, Inc., 426 U S. 290, 303-04 (1976); Audiotext Int’'l, LTD

v. MJ Wrldcom Comm, Inc., 2001 W 1580316, *5 (E.D. Pa. 2001);

AT&T v. The People’'s Network, Inc., 1993 W 248165, *4 (D.N.J.

1993). However, nere failures to pay should not be referred to
the FCC, despite its expertise regardi ng communi cati ons, because
the FCCis not a collection agency.

Three issues for referral have been identified in the
i nstant action: reasonabl eness of PaeTec's filed rates,
avai lability of retroactive damages for rates filed with the FCC,

and propriety of PaeTec’s practices.



A Reasonabl eness of PaeTec’'s Rates under Tariffs in Question

The FCC has jurisdiction over conplaints about tariff rates

and relief for unreasonabl e rates. See AT&T Corp. v. PAB. Inc.,

935 F. Supp. 584, 590-91 (E.D. Pa. 1996): The People’s Network,

1993 W 248165, at *5-*6; 47 U.S.C. 88 205, 208.
The United States Court of Appeals for the District of

Col unmbia in ACS of Anchorage, Inc. v. Federal Communi cations

Comm ssion, 290 F.3d 403 (D.C. Cr. 2002), and the FCCin the

Sept enber 12,2002, Federal Commruni cations Conmm ssion O der on

Reconsideration In the Matter of I nplenentation of Section

402(b) (1) (A) of the Tel ecommunications Act of 1996 (“Order on

Reconsi deration”), have recently nade clear that tariffs filed
under Section 204(a)(3) are conclusively presuned to be
reasonable and lawful and the entity filing them cannot be liable
for retroactive damages. There is no dispute that PaeTec filed
the rates conpl ai ned of under Section 204(a)(3). PaeTec |ater
lowered its rates to 2.5 cents per mnute, after the FCC ruling

on reasonableness in In the Matter of Access Charge Reform 16

F.C.C R 9923 (2001), but the prior filed rates are concl usively
deened reasonable and |awful for the period they were in effect.
The court need not refer reasonabl eness of PaeTec’ s rates under

the tariff in question, because they are presunmed reasonabl e and

| awf ul .



B. Avai l ability of “Retroactive” Damages under Section
204(a) (3)

Cor eComm argues that AT&T Corp., v. Business Telecom lInc.,

16 F.C.C R 12312 (FCC 2001) is controlling. Business Tel ecom

supports referral to the FCC on matters of tariff reasonabl eness
and the award of retroactive danmages if the challenged tariff is

deemed unreasonable. The ACS decision and the FCC s “Order on

Reconsi deration,” filed after Business Tel ecom held concl usively

that retroactive damages may not be awarded for a tariff filed
under Section 204(a)(3) while it is “deened lawful.” There is no
need to refer this issue as it has already been correctly and
conclusively determ ned by the FCC.
C. Lawf ul ness of PaeTec’s Practices - Including Cross-

subsi di zation and I nproper Billing Practices

The FCC is enpowered to adjudicate the fairness,
reasonabl eness or | awful ness of a practice, and to award damages
to the conplainant injured by an inproper practice. Audiotext,
2001 W 1580316, at *4. CoreConmmclains certain PaeTec practices
vi ol at ed several provisions of the FCA including a prohibition
on charging high-rates for one service to conpensate for bel ow
mar ket rates on another service and billing for services never
provi ded.

The FCC has a regul atory schenme and can best eval uate cross-

subsidization in the specific market involved. This evaluation



could include exam ning | ogging and billing software, bil
preparati on net hodol ogy, and other practices inside the market.
This is not beyond this court’s jurisdiction, but FCC expertise
with the nuances and policies of tel econmunications practice

favors referral of these issues. See, e.qg., Audiotext, 2001 W

1580316, at *8 (determ nation of Section 201(b) reasonable

practices in the |ong distance market should be nade by the FCC).
FCC primary jurisdiction nust be recogni zed where

reasonabl eness of tariff practices is concerned to avoid all ow ng

“artfully drafted pleadings” to “render inoperative the doctrine

and the uniformty and consi stency purposes of the FCC and the

Act.” Audiotext, 2001 W 1580316, at *4; see also Unimat, Inc. v.

MCl Tel ecommuni cations Corp., 1992 W. 391421 at *3, n.4 (E D. Pa.

1992). The FCCis in the best position to provide consistent
rulings and uni form solutions to disputes over practices of the
conpanies it regul ates. Audiotext, 2001 W 1580316, at *8.
Deference to the primary jurisdiction of the FCC as to PaeTec’s
all egedly inproper practice of cross-subsidization is
appropri ate.

This court wll retain jurisdiction over PaeTec’'s all eged
practice of inproper billing. The court need not refer to the
FCC whet her CoreComm paid for services that were never rendered

or paid for custonmers who never exi sted.



I'1. STAY AND RETENTI ON OF JURI SDI CTI ON

When only certain issues require referral to the FCC, the
court may retain jurisdiction over the underlying action. Reiter,
507 U.S. at 268-69 (“Referral of the issue to the admnistrative
agency does not deprive the court of jurisdiction; it has the
discretion to retain jurisdiction or, if the parties would not be
unfairly di sadvantaged, dism ss the case without prejudice.”);
Phone-Tel, 100 F. Supp. 2d at 321-22. CoreConmmclains that this
dispute will require review of several comrunications policies
and techni cal assessnents. PaeTec argues against any referral
because it clains the entire action is a "sinple collection”
case.

The FCC is not a collection agency for conmunications

carriers seeking paynent. See, e.qg., Tel-Central, Inc. v. United

Tel. Co., 4 F.C.C.R 8338, 8340-41 (FCC 1989). The court
recogni zes that the propriety of the all eged cross-subsidization
practice is best decided by the agency with primary jurisdiction
inthe field. It is appropriate that this court retain
jurisdiction over all clains, except the counterclaimof cross-
subsi di zation referred to the FCC

CoreComm seeks a stay of action on the non-referred issues
until the FCC has determ ned whether there has been i nproper
cross-subsidi zation. The court will defer ruling on the stay

pendi ng the outcome of current settlenment discussions.



CONCLUSI ON

The issue of propriety of the cross-subsidization practice
Wil be referred to the FCC for determ nation. By using the term

“referral,” this court recognizes that the FCA contai ns no
procedure for official remand to the authority of the FCC. To
refer an action, CoreComm nust file an adm nistrative conpl ai nt

wth the FCC. See Reiter, 507 U S. at 269, n3. The agency

conpl ai nt nmust include the issue requiring special FCC
consideration. 1d. This court retains jurisdiction on the
underlying collection action and inproper billing practices. The
court will defer ruling on a stay pendi ng the outcone of

settl enent di scussions.



IN THE UNI TED STATES COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAETEC COVMUNI CATI ONS, | NC. : ClVIL ACTI ON
V.
CORE COMMt ATX, | NC. : No. 01-5298
ORDER
AND NOW this day of QOctober, 2002, upon consideration

of the Motion of CoreConm ATX, Inc. to Stay Proceedi ngs and Refer
All Cdainms to the Federal Commrunications Comm ssion (FCC), the
Motion is GRANTED IN PART and DENIED IN PART. It is further
ORDERED t hat :

1. The reasonabl eness of PaeTec Communications, Inc.’s alleged
cross-subsidization is REFERRED to the FCC for deci sion.

2. The court RETAINS jurisdiction over:

a. CoreComm ATX, Inc.’s indebtedness to PaeTec
Comuni cations, Inc. from GCctober, 2000 through
Cct ober, 2001; and

b. Whet her PaeTac Communi cations, Inc. has inproperly
billed CoreComm ATX, Inc. for services never rendered.

3. CoreComm ATX, Inc. shall file a conplaint with the FCC
within (20 days)regarding the cross-subsidization alleged in
its answer and countercl ai ns.

4. This court DEFERS ruling on the Mdtion of CoreComm ATX, I nc.
to Stay pending the FCC decision for settlenent discussions.

Norma L. Shapiro, S.J.



