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VEMORANDUM ORDER

Presently before the court is plaintiffs' notion for an
extension of tinme to file an anended notice of appeal. Tinely
notice of appeal is a mandatory and jurisdictional requirenent.

See West v. Keve, 721 F.2d 91, 97 (3d Gr. 1983).

Plaintiffs filed a notice of appeal on July 24, 2002
fromthe court's order entered on June 25, 2002 granting the
noti ons of defendants Daspin, Kilraine and Kauffnman to dism ss
plaintiffs' clainms against themfor failure to state a cogni zabl e
claim Plaintiffs did not appeal from an order dism ssing
wi t hout prejudice plaintiffs' clainms agai nst defendant Enpl oyee
Per sonnel Managenent, Inc. ("EPM") for failure to effect service
of process which was entered on June 24, 2002. It is this order
which plaintiffs now seek | eave to appeal .

Plaintiffs' notion was filed on August 12, 2002, al npbst

t hree weeks beyond the deadline for an appeal. See Fed. R App.



P. 4(a)(1)(B). A request for an extension of tine to file a
notice of appeal nmade after the original period for appeal has
expired nust be denied in the absence of a show ng of excusable
neglect. See Fed. R App. P. 4(a)(5), Advisory Conmittee Notes;

Consol i dated Frei ghtways Corp. v. Larson, 827 F.2d 916, 918 n.3

(3d CGr. 1987).

I n assessing excusabl e negl ect, courts consider all of
t he surroundi ng circunstances and wei gh several pertinent factors
whi ch essentially focus on the reason for the failure to conply,
the plausibility of the reason proffered, the exercise of
pr of essi onal conpetence, the extent of counsel's diligence, the
nature of his efforts to conply, any prejudice to the nonnovant,
and the length and effect on the proceedings of the delay. See

In re Orthopedic Bone Screw Products, 246 F.3d 315, 322-23 (3d

Cir. 2001); Larson, 827 F.2d at 919; Hone Ins. Co. v. Law Ofices

of Jonat han DeYoung, 156 F. Supp. 2d 488, 490-91 (E.D. Pa. 2001).

Counsel's explanation for his failure to conply is as
follows.! A telefaxed copy of the order of dism ssal regarding
EPM was paper clipped to another docunent pertinent to another
litigation file to which it was m sdirected. Wen counsel
recei ved another copy of the EPM by regular nmail a few days

| ater, he filed the order without reviewing it. Counsel did

'Counsel's explanation is presented in the body of
plaintiffs' nmotion. No affidavits have been submtted.
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revi ew t he acconpanyi ng nmenorandum of the court addressing
defendants' notions to dismss which included an expl anation that
the clains agai nst EPM woul d be dism ssed wi thout prejudice for
failure to effect service in over a year or to show good cause

for such failure. "Wthout thinking any deeper,” counsel "sinply
assunmed that the [other dism ssal] order applied to EPM as
well." Counsel first accessed the court's electronic docket on
August 9, 2002 while preparing a case summary for appeal and
noticed the entry of the EPM order. Counsel then retrieved from
his case file the copy of the order received by mail two weeks
earlier which he had filed without reading. He then also found
in the other case file the copy of the order which had been
t el ef axed.

Counsel asserts that "[a]s enbarrassing as it is to
admt, Plaintiffs' counsel submits that the foregoing
ci rcunst ances contribute [sic] excusable neglect.” The court
cannot conscientiously agree.

Where the reason for nonconpliance is a significant
| ack of diligence or m sunderstanding of a basic |egal principle,
the plausibility of that reason does not inbue it with any
greater force

The factor regarding counsel's provision for a readily
f oreseeabl e consequence is generally addressed to the

preparations made, if any, to account for events or intervening



circunstances during the appeal period. The occasional

m sdirection of a court order or other inportant docunent within
a law office is reasonably foreseeable and prudent firns enpl oy
procedures to address such occurrences. Presumably, soneone
recei ved the unrel ated docunent to which the court's order was
paper clipped. There is no show ng or suggestion that whoever
recei ved that docunent woul d not have al so | ooked at the court's
one sentence order paper clipped thereto. That such i ndividual,
upon seeing a dispositive order, would not pronptly ascertain the
| awer to whomthe case was assigned and then redirect it to him
i s i nexcusabl e.

Counsel 's assunption that the order granting on
substantive grounds the notions of defendants other than EPM
sonehow applied to EPM as well is not a satisfactory reason for
the failure to conply. Service on EPM had not been effected in
the fourteen nonths since this action was initiated and no good
cause therefor was ever presented. As no return of service was
filed, counsel cannot credibly claimthat this is a case of
m st aken or inperfect service.

It is well established that in the absence of proper
service, the court |acked personal jurisdiction over EPM. See

Ayres v. Jacobs & Crunplar, P.A, 99 F.3d 565, 569 (3d Gr.

1996). To assune in these circunstances that the court had
di sposed of clains against EPM on the nerits in an order which

did not nmention this defendant woul d be unreasonabl e.



Most inportantly, counsel held in his hand a copy of
the court order received by mail and chose not to read it. The
conci se order made unm stakably clear that plaintiffs' clains
agai nst EPM were disnmissed for failure to effect service. A
court sinply cannot accept as excusable the failure of counsel to
read an order of court in a case for which he is responsible
whi ch has been nailed to and received by him

The failure to conply did not result frominadvertence
but froma studied | ack of diligence. Taking counsel at his
word, he failed to take basic precautions to provide for the
m sdirection of mail, failed to review the docket or file until
nore than two weeks after the | apse of tinme for appeal, nade
unr easonabl e assunptions and consciously failed to read the
critical court order when it was in his hand. Had counsel sinply
taken a nonent to read the order, the instant problem could have
been obviated.? The court does not ascribe bad faith to counsel
and i ndeed appreciates his candor. The court, however, cannot
characterize the conplete lack of diligence displayed as a
substantial good faith effort toward conpli ance.

The delay was relatively brief and did not adversely

| mpact any proceedings in this court. There has been no

2The court does not suggest that the failure to perform
adequately on this occasion is indicative of the |evel of
prof essional skill and conpetence generally displayed by counsel.
The rul es, however, apply equally to distinguished and obscure
counsel alike. A request for an extension must be assessed on
the basis of the particular circunstances in the specific case
present ed.



denonstrabl e prejudice. Wile an adverse inpact upon proceedi ngs
froma lengthy delay or material prejudice to an opposing party
may be dispositive, the absence of these factors is not.

O herwi se, a mandatory tine requirenment would effectively be
recast to provide for notice within the prescribed period or
within a tine thereafter sufficiently short to preclude

di sruption or prejudice fromthe del ay.

The court is generally quite Ienient in resolving
requests for extensions. The court, however, cannot
conscientiously conclude that plaintiffs have denonstrated
excusabl e neglect in the circunstances presented.

ACCORDI NG&Y, this day of Septenber, 2002, upon
consideration of plaintiffs' Mtion for Extension of Tine to File
Amended Noti ce of Appeal (Doc. #65), and the response in
opposition thereto, I T IS HEREBY ORDERED t hat said Mdtion is
DENI ED.

BY THE COURT:

JAY C. VALDMVAN, J.



