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VEMORANDUM

Padova, J. August 21, 2002

This class action suit is brought by naned Plaintiff Ri chard
Duf fy, an enployee of the Social Security Adm nistration ("“SSA”)
who is over the age of 40. Plaintiff and the C ass proceed on a
single disparate treatnment claimunder the Age Discrimnation in
Empl oyment Act (“ADEA’), 29 U. S.C 8§ 621 et seq. The case is
brought against the Conmi ssioner of the Social Security
Adm nistration and the Director of the Ofice of Personnel
Managenent (“OPM ), although the allegations of age discrimnation

proceed only against the SSA.! NT. 8/5/02 at 9-11. Plaintiff

The OPM's principal involvenent in the facts of this case
were as the office responsible for approving and adopting the
revi sed pay classification standard, and for conducting the appeal
of the final classification decision. Plaintiff and the C ass have
not alleged that the OPM engaged in discrimnatory conduct. The
OPMis a Defendant in this action, however, because in the event
that Plaintiff and the Class were to be granted relief, the OPM
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all eges that he, along with approxi mately 129 ot her class nenbers
enpl oyed as Reconsi deration Non-Di sability Exam ners (“RNDEs”) and
Reconsi deration Reviewers (“RRs”),? were discrimnated agai nst on
the basis of age, when, in the process of reclassifying its work
force, the SSA failed to upgrade the RR and RNDE positions froma
GS-11to a G512 pay grade. Plaintiff and the O ass further all ege
that the SSA sinultaneously upgraded the pay grade of initia
clains assessors and reviewers (“CAs” and “CRs”), who were on
average nore than six years younger than those holding the RR and
RNDE positions, froma G510 to a GS-11. Plaintiff and the C ass
allege that the SSA's classification decisions were notivated by
the class nenbers’ ages.

For the reasons that follow, the Court finds that the evidence
presented at trial is insufficient to establish liability for age
di scrim nation under the ADEA. Accordingly, the Court finds for
Def endants. Judgnent is entered in favor of Defendants and agai nst

Plaintiff and the Plaintiff cl ass.

woul d be a necessary party in the provision of that relief.

The C ass is defined as foll ows:

Al'l Reconsideration Non-Disability Exam ners
and Reconsi deration Reviewers over the age of
40 who were enployed with the Social Security
Adm nistration’s Ofice of Disability
Qperations (“CDO') in Baltinore, Maryland and
in six other Program Centers nationw de on or
after March 20, 1995, and who did not have
their positions upgraded to GS-12 by SSA after
SSA's inplenentation of the GS-105 Series
st andar d.



LEGAL STANDARD

Under the ADEA, it is “unlawful for an enployer . . . to fail
or refuse to hire or to discharge any individual or otherw se
discrimnate against any individual wWth respect to his
conpensation, ternms, conditions, or privileges of enploynent,
because of such individual’s age.” 29 US. C A 8 623(a)(1)(West
1999). Wien a plaintiff alleges disparate treatnent, the
plaintiff’s age nmust have “actually played a role in [the
enpl oyer’s deci sionmaking] process and had a determ native

i nfl uence on the outcone.” Reeves v. Sanderson Pl unbi ng Prod.

Inc., 530 U S. 133, 141 (2000); Hazen Paper Co. v. Biggins, 507

U S 604, 610 (1993). The enployer nay have relied upon a formal
facially discrimnatory policy requiring adverse treatnent of

enpl oyees with that trait. Hazen Paper Co., 507 U S at 610. O

t he enpl oyer may have been notivated by the protected trait on an
ad hoc, i nf or mal basi s. Id. What ever the enployer’s
deci si onmaki ng process, the disparate treatnent claim cannot
succeed unl ess the enployee’'s age actually played a role in that
process and had a determ native influence on the outcone. 1d.

A plaintiff may sustain an ADEA discrimnation claim by
presenting either di rect or circunstanti al evi dence  of
di scrim nation. In a direct evidence case, the plaintiff nust
produce “direct evidence that the deci si onmakers pl aced substanti al

negative reliance on an illegitimate criterion in reaching their



decision.” Price Waterhouse v. Hopkins, 490 U. S. 228, 277 (1989).

Oten, a plaintiff cannot produce direct evidence, and nust rely
instead on circunstantial evidence of discrimnation. In such
cases, courts enploy the burden-shifting framework outlined in

McDonnel | Douglas Corp. v. Green, 411 U. S. 792 (1973). Reeves, 530

U S at 142-43. Under this framework, the plaintiff nust first
produce sufficient evidence to convince a reasonabl e factfinder of
all elenents of a prinma facie case of discrimnation. Reeves, 530

U S at 142; Stanziale v. Jargowsky, 200 F.3d 101, 105 (3d Grr.

2000). Once the plaintiff satisfies this requirenent, the burden
shifts to the defendant to produce adequate evidence of a
| egitimate, nondiscrimnatory reason for the adverse enpl oynent
deci si on. Reeves, 530 U. S. at 142; Stanziale, 200 F.3d at 105

The defendant bears only a burden of production, not persuasion.
Stanziale, 200 F.3d at 105. The defendant, therefore, need not
persuade the factfinder that the proffered reason actually
nmotivated the adverse enploynent decision. 1d. |If the defendant
satisfies this burden, the presunption of discrimnation created by
the presentation of a prinma facie case “drops out of the picture.”

Reeves, 530 U. S. at 143 (citing St. Mary’'s Honor Center v. Hicks,

509 U. S. 502, 510 (1993)). Plaintiff nust then submt evidence
fromwhich a factfinder could find that the defendant’s all egedly
legitimate reason was a pretext for discrimnation. Reeves, 530

U S at 143. In order to denonstrate pretext, the Plaintiff nust



convince the factfinder that the defendant’s articulated legitimte
reasons were fal se and an i nvidious discrimnatory reason was nore
likely than not a notivating or determnative cause of the

enpl oyer’s action. Fuentes v. Perskie, 32 F.3d 759, 763 (3d Cr.

1994) . This case proceeds under the MDonnell Douglas burden-

shifting framework. N T. 8/12/02 at 8-9.
[1. FIND NGS OF FACT
1. On Novenber 15, 1988, the Social Security Adm nistration
entered into a Menorandum of Understanding (“MOU’) with
the Ofice of Personnel Managenent which provided for a
consol i dat ed classification st andar ds pr oj ect
enconpassi ng t he G5- 993 and GS- 105 cl assification series.
2. As part of the classification standards project, SSA
engaged in factfinding, which included the collection of
data relating to the functions carried out by the
positions covered by the GS-105 and GS-993 st andards.
3. At the tine of the MU, the CA/CR positions were graded
at GS-10 and the RR/ RNDE positions were graded at GS-11.
4. Hi storically, there had been a one-grade differential
separating the initial clainms positions (CACR) and the
reviewer (RR/RNDE) positions.
5. In 1993, the OPMissued the final GS-105 standard, which
i ncluded sone |anguage that differed from the draft

proposed by SSA.



6. There is insufficient evidence that age played a role in
the SSA's actions in factfinding and drafting of the new
GS- 105 st andard.

7. On Septenber 30, 1993, the SSA upgraded the CR and CA
positions to GS-11 under the new GS-105 standard.

8. Under the new GS-105 standard, the RR and RNDE positions
remai ned at the GS-11 |evel.

9. There is insufficient evidence that age played a role in
SSA's action in not classifying the RRand RNDE positions
at GS-12.

10. On May 3, 1995, Rhoda Fassett approved the new position
description for the RNDE position.

11. On May 8, 1995, Janice Warden approved a new position
description for the RR position.

12. The RR and RNDE positions were not upgraded to GS-12, and
remai ned at the GS-11 |evel.

13. There is insufficient evidence that age played a role in
SSA's adoption of the new position descriptions for the
RNDE and RR positions.

[11. DI SCUSSI ON
A Prima Facie Case of Discrimnation

In order to establish a prima facie case of discrimnation,

Plaintiff must establish: (1) Plaintiff and the class nenbers are

in a protected class, i.e. were 40 years of age or older; (2)



Plaintiff and the Cass suffered an adverse action; (3) the
positions of Plaintiff and the C ass were qualified for an upgrade;
and (4) Plaintiff and the Cass were treated differently than
simlarly situated personnel who were sufficiently younger to

create the inference of age discrimnation. See Showalter v.

University of Pittsburgh Med. CGr., 190 F.3d 231, 234 (3d Cr.

1999); Fuentes v. Perskie, 32 F.3d 759, 763 (3d Cir. 1994). The

Court will consider each element in turn.

1. Protected d ass

There is no dispute that Plaintiff and the C ass nenbers were
all menbers of a protected class in that they were age 40 and
above.

2. Adver se action

Plaintiff and the Class allege that they suffered an adverse
enpl oynent action when the SSA refused to upgrade the RR and RNDE
positions to GS-12 under the new GS-105 standard.® \Wile the
parties dispute the justifications for the ultimte classification
level, it is wundisputed that the RR and RNDE positions were
ultimately classified at the GS-11 level and not at the GS-12

| evel .

Plaintiff and the O ass al so assert that they were harnmed by
SSA's “subjective application of the GS-105 standard that, in
practice and effect, represented a subsisting bar to any upgrade
for the RRs and RNDEs.” This is sinply another way of articul ating
that the SSA refused to upgrade the pay classificationto a GS 12.

7



Plaintiff and the C ass all ege two addi ti onal adverse acti ons:
SSA's refusal to incorporate justified changes to the Position
descriptions for the RR and RNDE positions, and the elimnation,
t hrough the application of the new GS-105 standard, of the historic
one-grade differential between initial adjudication work and
appel l ate-li ke reconsideration work. In both cases, the underlying
harm al | egedly caused by these actions was the classification of
the RR and RNDE positions at a GS-11. As noted above, it is not
di sputed that the positions were ultimately classified at GS-11.

For purposes of the McDonnel |l Dougl as anal ysis, and especially with

respect to the establishnent of a prima facie case of
discrimnation, the Court has broadly construed Plaintiff’s

all egations with respect to the adverse enpl oynent action.*

“Neverthel ess, the Court notes that it is not clear that the
evi dence establishes that either of these additional adverse
actions support the prima facie case. For exanple, the evidence
may not be sufficient to denonstrate that SSA's refusal to
i ncorporate the proposed changes into the position descriptions
actually resulted in the GS-11 classification. The testinony at
trial did establish that the SSA did not incorporate certain
proposed changes to the position descriptions. See, e.qg., NT.
8/12/02 at 114-17 (Testinony of Richard Duffy); N T. 8/12/02 at
157-58 (Testinony of Sylvia Merz); N T. 8/12/02 at 190 (Testi nony
of Laurence Carton). This sanme testinony did not, however,
denonstrate that had t he changes been i ncl uded, the positions would
have been graded at GS-12. It is therefore unclear that this
al | eged adverse action was nore than a de minim s enpl oynent action
which caused the classification that affected the terns,
conditions, and privileges of enploynent. See Dicks wv.
| nf ormati onal Techn., G vil Action No.95-103, 1996 U. S. Dist. LEXI S
13469, at *23 (E.D. Pa. Aug. 29, 1996); Bowman v. Shawnee State
Univ., 220 F.3d 456, 462 (6th Cr. 2000)(holding that de mnims
enpl oynent actions are not materially adverse, and thus not
actionabl e).




3. Qualification for upgrade

Plaintiff and the C ass contend that the RR and RNDE positions
were qualified for an upgrade to GS-12 under the new GS-105
standard. Specifically, Plaintiff and the O ass contend that they
were entitled to the upgrade on the sane basis as the CA and CR
upgrade — that is, that the change over the years and increase in
conplexity of the positions warranted a one-class upgrade in
payscal e.

The evidence at trial established that the SSA officials
responsible for rewiting the G5 105 standard and for neking the
classification decision believed that the old standard did not
accurately reflect the conplexities of the positions — including
the CA and CR positions - because of changes in the |aw and
functions. See, e.qg., N T. 8/13/02 at 36-38 (Testinony of Al bert
Fow er); N T. 8/12/02 at 123-24 (Testinony of Carol Cronin); NT.
3/22/02 at 28 (Dep. of Janice Warden). Cl ass nenber enpl oyees
testified that over tine the RR and RNDE positions had al so changed
inconplexity. See, e.qg., N T. 8/12/02 at 111. M. Fow er, an SSA

official primarily responsible for the classification standard

Wth respect to the historic one-grade differential, there is
insufficient evidence that this constituted an adverse action.
While there is sufficient evidence in the record to establish that
there was an historic one-grade differential between the RR/ RNDE
and CA/CR positions, there is insufficient evidence for this Court
to conclude, by a preponderance of the evidence, that the SSA
vi ol at ed any established departnmental policy in grading the RR and
RNDE positions at GS-11. See, e.qg., N.T. 8/13/02 at 53; 8/14/02 at
46; 8/14/02 at 93; N T. 1/17/02 at 64 (Dep. of Ruth Pierce).
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drafting process, also testified that at | east sone of the changes
in conplexity mght also have affected the conplexity of the RR and
RNDE positions. See N T. 8/13/02 at 66-69.

The evi dence is not so cl ear, however, that under the new OPM
approved GS-105 standard, the RR and RNDE positions were entitled
to a GS-12 classification. For exanple, while Plaintiff’s expert
wtness testified that the process for drafting the classification
st andard was unusual and abnormal, N T. 8/12/02 at 47 (Testi nony of
Paul Katz), he did not examne the RR and RNDE positions to
determne if they should have been classified at the G512 | evel .°®
N.T. 8/12/02 at 74. Plaintiff did attenpt to present evidence
suggesting that there was an erroneous interpretation of the new
GS-105 standard.® Additionally, Plaintiff attenpted to show that
a simlar reconsideration reviewer position in the Railroad
Retirenent Board received the GS-12 upgrade, al though the testinony

in the record lacks sufficient proof to establish that the

®Nor did M. Katz examne whether the SSA process was
consistent with the MU entered into wwth the OPM N T. 8/12/02 at
74.

6Specifically, Plaintiff argues that SSA officials erroneously
interpreted the new standard as allowing for a factor l|evel 4-5
conplexity rating only if the work invol ved was disability work, or
that SSA used this as an erroneous justification for its
classification decision. See, e.q., Pl.’s Ex. 32 (Letter to Sen.
Barbara M kul ski). Several other SSA officials testified to the
contrary that they understood the standard as allowing a |l evel 4-5
conplexity rating if the work was disability or was of conplexity
conparable to the nost conplex of disability cases. See, e.aq.
N.T. 8/12/02 at 136 (Testinony of Carol Cronin); N T. 8/ 14/02 at
29- 37 (Testinony of Eugene Caruso); N T. 8/14/02 at 127-29.
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positions were the sane and thus shoul d have been cl assified under
t he sane position. See N.T. 8/12/02 at 140-44.

Al t hough the Court has sonme question as to whether Plaintiff
and the C ass have net their burden of proof on this third factor,
the Court will assunme w thout deciding, for purposes of the burden-
shifting analysis, that Plaintiff has established that the RR and
RNDE positions were qualified for the wupgrade to G5 12.
Accordingly, the Court will assune that this factor has been net
for purposes of the prinma facie case.

4. | nference of discrinnation

Finally, Plaintiff and the Class allege that the RR and RNDE

positions were treated differently fromthe CA and CR positions,

and that the CA and CR positions were simlarly situated. At
trial, it was undisputed that all of the positions involved were
covered by the new GS- 105 standard. It is simlarly undi sputed

that the CA and CR positions received a one-grade upgrade from GS-
10 to GS-11. It is also wundisputed that there were sone
differences in the process of reevaluation of the CA/CR positions
and the RR/ RNDE positions — specifically, the CA/CR positions
received a “pen and ink” change’ while the RR/ RNDE position

descriptions were ultimately rewitten.

‘A “pen and i nk” change invol ved taking the existing position
description and naking changes to the title, series, and grade,
wi t hout maki ng substantial changes to the descriptionitself. NT.
8/ 13/ 02 at 16-17.
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One of the problenms with the Plaintiff Cass’s position and
with establishing that the classes were “simlarly situated” is
that the CA and CR positions were upgraded to GS-11 and not to GS-
12. For exanple, there is no dispute that the re-classification
process did result in the assignnent of a higher point value to the
RR/ RNDE positions than to the CACR positions. N T. 8/13/02 at 24
(Testinmony of Eugene Caruso). There was no contention, and thus no
evi dence, that, for exanple, the CA and CR positions were assigned
a factor level 4-5 conplexity rating, or even that the positions
were classified at a difficulty rating that was higher than was
justified. Therefore, it isdifficult to conpare the situations of
the two cl asses, other than to nake the observation that one cl ass
recei ved an upgrade and the other did not.

Agai n, however, the Court assunmes w thout deciding that
Plaintiff and the C ass have established that the RR and RNDE
positions were treated differently fromthe CA and CR positions,
that the positions were all simlarly situated. It is also
uncontested that the individuals holding the CA and CR positions
were on average about six years younger than the individuals
hol di ng the RR and RNDE positions. Accordingly, the Court assunes
that the fourth factor is met and Plaintiff and the O ass have

established a prima facie case of discrimnation.
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B. Legitimte, nondiscrimnatory reason for classification

Def endants assert that the SSA decision to classify the RR and
RNDE positions at the GS-11 level was based solely on a proper
application of the new GS-105 standard. Specifically, Defendants
contend that in applying the standard, the classifiers concl uded
that the RR and RNDE positions were not sufficiently conplex to
nmeet a 4-5 factor level of conplexity because the work was not
conparable to the nost difficult of disability cases. See N.T.
8/12/02 at 136 (Testinony of Carol Cronin); N T. 8/14/02 at 29-37
(Testinmony of Eugene Caruso). Defendants’ articulation and
substantiation of these goals is sufficient to shift the burden to
Plaintiff and the Class to prove pretext.

C. Pr et ext

Finally, Plaintiff and the CCass assert that SSA s
justifications for its classification decision are sinply a pretext
for discrimnation. |In order to establish pretext, Plaintiff and
the O ass nust establish by a preponderance of the evidence that:
(1) the reasons proffered by the defendants were fal se, and (2) the
desire to discrimnate on the basis of age was the real reason for
t he actions taken. Fuentes, 32 F.3d at 763.

Plaintiff and the Cass ask the Court to infer pretext in
several ways. They first point to SSA's effort, pursuant to the
MOUw th OPM to revise the GS-105 standard. Plaintiff essentially

argues that the irregular and abnormal process is circunstanti al
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evidence of an intent to discrimnate on the basis of age;
specifically, that the SSA sought to draft the standard in such a
way so as not to allow for the RR and RNDE positions to be
upgr aded. 8

This first aspect of Plaintiff’s proof fails in several ways.
First, the evidence does not establish that the SSA drafted a
standard i ntended to mai ntain the RR and RNDE positions at the GS-
11. Carol Cronin, the SSA official nost closely responsible for
the work associated wth the drafting of the new standard,
testified credibly that the draft the SSA had originally witten
and submtted to OPM would have retained the historic one-grade
differential between the initial clainms reviewers and the
reconsi deration reviewers.® N T. 8/ 13/02 at 132-36, 167. There is
no evidence that Ms. Cronin intended either to create a standard
t hat woul d prevent the RR and RNDE positions fromreceiving a G512

designation, or that she had any intent to discrimnate based on

8As di scussed at the Final Pretrial Conference, Plaintiff and
the Class have not directly challenged the devel opnent of the
classification standard and its adoption by the OPM N T. 8/5/02
at 11. However, Plaintiff and the Cl ass assert that the process is
rel evant circunstantial evidence to prove its clai magai nst the SSA
for its application of the new GS-105 standard to the RR and RNDE
positions.

°Ms. Cronintestified that the final SSA/ HHS draft, Def.’s Ex.
28, was sent to OPM on or about July 24, 1992. N T. 8/13/02 at
1209.
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age.®® Ms. Cronin also testified that she felt the changes made by
OPM to the language in the standard would no | onger support the
classification of the reconsideration reviewers at the higher (GS
12) grade level. N T. 8/13/02 at 136.

Evenif it is true that the final standard was drafted in such
a way that the RR/ RNDE positions would not be upgraded while the
CA/ CR positions woul d be, the evidence does not establish that the
SSA was responsible for this problemin the standard. Wile the
SSA perforned the fact-finding and drafting of the standard, the
standard that was ultinmately adopted and approved by the OPM did
differ wwth respect to sone of the | anguage fromthe SSA proposal.
In particular, there were changes to sone of the | anguage cont ai ned
inthe key part of the standard — that dealing with conplexity. On
this record, the Court sinply cannot say that the SSA was
responsi ble for establishing a standard that would result in the
GS-11 cl assification.

Furt her nor e, regardless of any irregularities in the
redrafting process, there is insufficient evidence in the record
i nking that process with any notive to discrimnate based on age.
In rewiting the GS-105 standard, the SSA's inquiry focused on
positions and not individuals. N T. 8/13/02 at 114 (Testi nony of

Carol Cronin). Ms. Cronin testified that age was not a factor

Nor is there any evidence that any of M. Cronin’s SSA
supervi sors took any action to nodify her work in such a way as to
evi dence discrimnatory intent.
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considered or discussed wth respect to the redrafting process.
N.T. 8 13/02 at 114. Although Plaintiff presented nuch testinony
ai med at proving that the SSA began the redrafting process with the
i ntent of upgrading the CA/CR positions to a G511, this fact, even
if true, of and by itself is insufficient toinfer a discrimnatory
motive. Any irregularities and abnornmalities in the process — as
well as any actual deficiencies or errors in judgnent by the key
SSA officials, are not sufficient circunstantial evidence of age
discrimnation. In the Court’s view, taking into account all of
this evidence relating to creation of the new GS-105 standard, it
would require inference upon inference upon inference, and
therefore would be sheer speculation, to infer discrimnatory
nmotive fromthe actions taken by the SSA and the SSA officials with
respect to the drafting of the new G5 105 standard.

The evidence simlarly fails wth respect to the actual
classification decision based on the final GS-105 standard. Eugene
Caruso, a classification teamleader, testified credibly that age
did not enter into the teanis considerations and determnation to
grade the reconsideration reviewers at G5-11. N T. 8/14/02 at 16
(Testimony of Eugene Caruso). M. Caruso’s explanation of the
application of the GS-105 standard to the RR and RNDE positions
provi ded a credi bl e expl anation of the reasons why the positions
were graded at GS-11. N.T. 8/14/02 at 27-46. Furthernore, there

is no evidence to suggest that M. Caruso had a discrimnatory

16



intent, or that any SSA official of higher rank took any actions to
nodi fy his work in such a way as to denonstrate discrimnatory
i ntent. There is also insufficient evidence to infer such a
discrimnatory intent fromany of M. Caruso’s actions or fromthe
evi dence presented relating to the classification decisions.

Li kewi se, there is insufficient evidence of discrimnatory
intent with respect to the revision of the RR and RNDE position
descriptions in 1995. Jani ce Warden, who approved the new RR
position description, testified that she did not ever recall being
i nvol ved in any discussions relating to problens in training ol der
enpl oyees. N.T. 3/22/02 at 51. Roger MDonnell, associate
comm ssioner for Public Service and Operations Support, also
testified that to his know edge, age did not play a role in the
devel opnent of the position description. N.T. 8/13/02 at 178.
Exam ning all of the circunstantial evidence presented at trial
Wth respect to the new position descriptions, including the
testinony by class nenbers regarding the proposals they had nade,
and the testinony and docunentary evidence with respect to the
application of the new GS-105 standard, the Court finds that there
is an insufficient basis upon which it could infer an intent to
discrimnate on the basis of age.

Plaintiff and the C ass next point to the streaniining project
undertaken by the Hagel Committee to prove discrimnatory animnmus.

The aimof the stream ining conmttee was to find ways in which to
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del ayer the workforce in order to increase the span of nanageri al
control. NT. 8 13/02 at 182. In a Novenber 12, 1993 nenorandum
the Commttee recomended the foll ow ng:

The wor kgr oup unani nousl y agr eed t he
Reconsi derati on Reviewer position should be
conbined with the Cains Authorizer (CA) job

The CA position description already includes a
reference to doing reconsideration work.
Training for CA's should not be a problem
However , training t he Reconsi derati on
Reviewers may be sonewhat nore problematic

H gh managenment overhead would also be
abolished by putting the Reconsideration
Revi ewer job responsibilities in the nodul es.

(Pl.”s Ex. 16.) (enphasis added) Plaintiff and the C ass argue
that the only plausible explanation for this statenent is that
those holding the RR/ RNDE positions were older than the CA/CR
position holders, and that the “difficulties” thereforereferredto
stereotypi cal thinking that ol der enpl oyees do not | earn as fast as
younger enpl oyees. 1In 1996, several years | ater and subsequent to
the adoption of the new GS-105 standard and the regrading of the
CA/ CR positions, senior staff inthe Ofice of Disability Operation
(“OD0) began formulating a |l ong-range work plan. In the plan, the
commttee observed that:

Many enpl oyees and managers need additiona

training to performoptimally. Some specific

needs include recordation refresher training

for RACs, screening skills training for

technicians, initial managenment training for

some nanagers. Qur work force is aging and

exhibits the problens typical of adult

learners (longer learning curve, shorter

attention span, decr eased retention
capability, etc.).
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(PI.”s Ex. 28, “0ODO Long-Range Wrk Plan,” at P00442.) Plaintiff
and the Cass argue that this statenent reflects a continued view
of ol der enpl oyees as nore difficult to train.

Plaintiff’s argunent is problematic in that the statenents are
prone to nmultiple interpretations, and it is not at all clear that
Plaintiff’s interpretation is the only plausible one. !
Furthernore, regardless of whether the Court were to accept
Plaintiff’s readi ng of these statenents and t he proposed suggesti on
of discrimnatory intent, Plaintiff has failed to establish a
sufficient connection between these statenents by the Conmttee and
the SSA's actions with respect to the drafting of the new GS-105
standard or the application of the new GS-105 to the RR/ RNDE
positions. Although there is a tenporal overlap between the work
of the streamining conmttee and the drafting of the new GS- 105
standard, the evidence does not establish, for exanple, that the
i ndividuals responsible for making the classification decisions
were the sane individuals involved in the Hagel Conmttee, or that

they adopted or considered any of the goals or recomendations

“For exanple, Ruth Pierce, who had been involved in sone
del ayering discussions with respect to nanagenent positions,
testified that the SSA was concer ned about the general aging of its
wor kforce in the context of recruitnment efforts to prepare for | oss
of expertise, retention efforts, and the I|ike. N.T. 1/17/02 at
163- 64. Simlarly, Rhoda Fassett, who approved the 1995 RNDE
position description, testified that the discussions related to re-
training of reconsideration reviewers did not also involve any
di scussi on of the age of the individuals holding those positions.
N.T. 1/14/02 at 89-90 (Dep. of Rhoda Fassett).
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found in the Conmittee nenoranda.?!® See, e.g., N.T. 1/17/02 at 70
(Dep. of Ruth Pierce).'® The testinony with respect to the work of
the Hagel Commttee fails to draw sufficient connections between it
and the classification work. See, e.qg., N T. 8/12/02 at 184-88;
N. T. 8/14/02 at 182-85. As such, even if the Court were to agree
that the commttee’ s reconmmendations suggested the intent to
di scrimnate based on age, it would still not have a basis for
inferring that there was also a discrimnatory intent with respect
to the classification process.

Finally, Plaintiff and the C ass argue that the many different

expl anations of why the RR/ RNDE positions were not upgraded to a

2Gimlarly, Plaintiff and the Cass attenpt to draw a
connecti on between certain statenents by regi onal comm ssi oners and
the classification decision. See, e.qg., P.’'s Ex. 19. The
evidence fails to establish a discrimnatory intent, or the
inference of such a discrimnatory intent, on the part of the
regi onal conm ssioners in question. Moreover, the evidence fails
to establish a sufficient connection between the docunents created
by the regional comm ssioners and the classification decisions
reached by SSA WIlliam Seck testified that the regional
conmi ssioners submtted suggested <changes to the position
descriptions. N T. 8/14/02 at 121. He also testified that sone of
the comm ssioners recomended an upgrade for the RR and RNDE
positions to GS-12, while other comm ssioners took no position wth
respect to the proposed grade | evel of the positions. N T. 8/14/02
at 120-21. In light of the m xed nature of the recomendations
made by the conmm ssioners, and considering M. Seck’s testinony as
a whole, there is insufficient evidence to ascribe any sort of
discrimnatory intent on the part of regional comm ssioners, or to
connect any such intent to the SSA s classification decision.

Bpierce did testify that she was involved in delayering of
managenment positions, but did not recall ever having been invol ved
in delayering initiatives involving the RR or other non-managenent
positions. N T. 1/17/02 at 157-58.
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GS- 12 denonstrate circunstantially that the SSA's real notive for
classifying the positions at GS-11 was actual ly age. Exam ning the
docunentary evidence in the context of the testinony regarding
SSA's interpretation of the OPM adopted GS-105 standard, the Court
finds the inconsistencies to be far less glaring than Plaintiff and
the Cass argue exist. See Pl.’s Ex. 29-31 (SSA Letters to Arlene
M Hudale); Pl.’s Ex. 32 (SSA Letter to Barbara A. M kulski), Pl.’s
Ex. 33 (OPM Letter to Sylvia Merz); Pl.’s Ex. 34 (SSA Letter to
Larry Carton); Pl. s Ex. 35 (SSA Meno); Pl.’s Ex. 36 (SSA Letter to
Larry Carton). The testinony by SSA officials, in particular by
Ms. Cronin and M. Caruso, suggests a plausible reading of the GS-
105 standard which, even if incorrect, belies an inference of age
di scrim nation. In other words, taking into account this
circunstantial evidence of pretext and discrimnatory intent, the
Court sinply cannot reasonably infer that the SSA' s expl anati ons,
to the extent they are inconsistent or even incorrect, were a
pretext for discrimnation, and the Court simlarly cannot infer
that the SSA had a discrimnatory intent which influenced its
deci sion not to grade the RR and RNDE positions at a GS-12.

V. CONCLUSI ON

The SSA's efforts to re-draft the GS- 105 standard and to
reclassify its enployees suffered from disconnection and
di sjuncture that at least in sonme respects undermned its result.

What began as an effort with the | audable goals of updating the
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classifications to reflect changes over tinme and of inproving
enpl oyee noral e devel oped instead into the sound of a di scouraging
word ganme which left a small group of enpl oyees feeling as though
they were unable to reap the benefits avail able to so many of their
fell ow enpl oyees. The frustration on the part of Plaintiff and the
Class nenbers is understandable given the degree to which the
process appeared to single out this small group of enpl oyees.

Notwithstanding the failure of t he redrafting and
reclassification processes to neet the needs of those holding the
positions of RR and RNDE, however, the evidence presented in this
case does not sustain a claim for Iliability based on age
di scrim nati on. The evidence fails to establish, by a
preponderance of the evidence, that the explanations offered by the
SSAto justify its classification decision were false, and that the
real reason was to discrimnate against the Plaintiff and d ass
menbers based on their age. The evidence in this case provides an
insufficient basis for this factfinder to infer any such
discrimnatory intent, and to do so would require inference upon
i nference and pure specul ation. Accordingly, the Court finds in
favor of the Defendants on the claim of discrimnation under the
ADEA. Judgnent is entered in favor of Defendants and agai nst the
Plaintiff and the Plaintiff class.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD DUFFY, On behal f of
himself and all others
simlarly situated

CLASS ACTI ON

ClVIL ACTI ON
V.

JOANN B. BARNHART,

Comm ssi oner, Social Security

Adm ni stration, and

KAY COLES JAMES, Director,
O fice of Personnel Managenent

N N N N N N N N N N N N

No. 99-3154

ORDER
AND NOW this 21st day of August, 2002, IT IS HEREBY
ORDERED t hat JUDGVENT is entered in favor of Defendants and agai nst
Plaintiff and the Plaintiff Cass. This case shall be closed for

statistical purposes.

BY THE COURT:

John R Padova, J.



