IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SECURI TI ES AND EXCHANGE : CIVIL ACTI ON
COW SSI ON :

V.

DALE J. LANGE, FRANK G

LEPORE, MARK F. LEPCRE,

PH LI P S. PORTOGHESE,

STUART W PORTOGHESE

STEPHEN P. PORTOGHESE, and :

TI MOTHY L. GARNER : No. 97-6018

VEMORANDUM ORDER

Presently before the court is the Mtion of Peter Dau,
Leilani Wtt, Birklebach Investnment Securities, Inc. and Car
Bi r kl ebach for an Extension of Tine to Appeal.

Tinmely notice of appeal is a mandatory and

jurisdictional requirenent. See West v. Keve, 721 F.2d 91, 97

(3d Gr. 1983). Mwvants filed a notice of appeal on May 31, 2002
fromthe court's order denying their notion to intervene, entered
on March 28, 2002. The notice was thus filed beyond the
deadline. See Fed. R App. P. 4(a)(1)(B).*

A request for an extension of time to file a notice of
appeal filed after the original period for appeal has expired
nmust be denied in the absence of excusable neglect. See Fed. R

App. P. 4(a)(5), Advisory Conmittee Notes; Consolidated

Frei ghtways Corp. v. Larson, 827 F.2d 916, 918 n.3 (3d Cr.

! The notice of appeal was actually entered on June 3, 2002.



1987). I n assessing excusabl e neglect, courts consider all of

t he surroundi ng circunstances and wei gh several pertinent factors
whi ch essentially focus on the reason for the failure to conply,
the plausibility of the reason proffered, the exercise of

pr of essi onal conpetence, the extent of counsel's diligence, the
nature of his efforts to conply, any prejudice to the nonnovant,
and the length and effect on the proceedi ngs of the delay. See

In re Orthopedi e Bone Screw Products, 246 F.3d 315, 322-23 (3d

Cr. 2001); Larson, 827 F.2d at 919; Hone Ins. Co. v. Law Ofices

of Jonat han DeYoung, 156 F. Supp. 2d 488, 490-91 (E.D. Pa. 2001).

The proffered reason for the failure to conply in this
case is the belief of counsel that the tine for an appeal ran
fromApril 2, 2002, the day a subsequent order was entered
denyi ng anot her notion, one for a determ nation of superior
interest. Myvants suggest that it was only by the latter order
that "all issues relating to their clainms in the disgorged funds
were resolved."? The proffered reason is not sound or

satisfactory.

2 Movants present the reason for the failure to conply in
the body of their notion. No affidavit has been subnmitted. At
the tinme the notice of appeal was due, novants were represented
by counsel from Chicago as well as |ocal counsel. There is no
i ndi cation of whether a particular attorney of record had assuned
responsibility for tinmely perfecting an appeal or whet her each of
novants' attorneys held the stated belief that the tine to appeal
did not commence on March 28, 2002.
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It is well settled that an order denying intervention

is a final appeal able order. See Devel opnent Fi nance Corp. V.

Al pha Housing, 54 F.3d 156, 158 (3d Gr. 1995); US. v. Alcan

Alum num lInc., 25 F.3d 1174, 1179 (3d Cir. 1994). The failure

to ascertain or conprehend the tinme in which to appeal does not

constitute excusabl e neglect under Rule 4. See Anatangelo v.

Bor ough of Donoral, 212 F.3d 776, 779 (3d Cr. 2000) ("Rule

4(a) (1), which establishes the tinme to appeal, is neither obscure

nor difficult to understand”); U.S. v. SmthKline Beecham

Cinical Labs, Inc., 1998 W. 54379, *2 (E.D. Pa. Jan. 29, 1998);

Nguyen v. Gty of Cdeveland, 138 F. Supp. 2d 938, 939 (E.D. Chio

2001) (failure to understand applicabl e appeal provision does not
constitute excusabl e neglect or good cause for failure to file
tinmely notice of appeal).

Al pertinent issues relating to novants' claimwere
clearly resolved by the orders entered on March 28, 2002 which
denied for lack of a legally protectable interest novants'
request to intervene to present their claimof superior interest
and which directed that the funds in which they asserted an
interest be paid to the U S. Treasury. Their request for a

decl aration of superior interest was then clearly noot.® The

% The entry of the order of April 2, 2002 was an
adm ni strative exercise to renove fromthe notions Iist a notion
whi ch ot herwi se woul d have been left to appear pending in
perpetuity.



order entered on April 2, 2002 consistently, necessarily and
ineluctably followed fromthe orders entered on March 28, 2002
fromwhich it was evident that novants' attenpt to assert a
"superior interest"” in the funds at issue had been concl usively
rejected. 1In any event, the entry of that order did not neke the
orders entered on March 28, 2002 any nore or less final and
appeal abl e. The suggestion that further substantive issues
remai ned to be resolved after March 28, 2002 to render the orders
entered on that date appeal able seens contrived, if not
di si ngenuous.

Where the reason for nonconpliance is a failure to
foll ow applicable | egal precedent or prescribed procedures, the
pl ausibility of that reason does not inbue it with any greater
force.

The factor regarding counsel's provision for a readily
f oreseeabl e consequence is generally addressed to the
preparations made, if any, to account for events or intervening
ci rcunstances during the appeal period. It may be noted,
however, that even counsel who failed to ascertain that the tine
to appeal from an order denying a notion to intervene runs from
the entry of that order could have reasonably foreseen that this
at | east mght be an issue, and could have proceeded prudently to
file a notice of appeal within a time franme which woul d obviate

it.



There appears to have been a conplete | ack of
diligence. Taking novants at their word, counsel intentionally
let the tine to appeal |apse rather than undertake basic research
regarding the application of Rule 4(a) to orders denying notions
to intervene, or even conprehendi ng what at the |east should have
been a red flag i ssue which prudent counsel could have precl uded
by simply filing a notice of appeal by My 27, 2002.% The court
sees no reason to ascribe bad faith to novants. It is, however
difficult to characterize the |lack of research or inquiry
undertaken as a substantial good faith effort toward conpliance.

The delay was brief and did not adversely inpact any
proceedings in this court. The Comm ssion asserts that it would
be prejudiced by the grant of an extension "because it woul d be
forced to spend valuable and |imted agency resources in
def endi ng agai nst petitioners' |egally unsupportable and

factually inequitable clains."?®

* The court does not suggest that the failure to perform
adequately on this occasion is indicative of the |evel of
prof essional skill and conpetence generally displayed by counsel.
The rul es, however, apply equally to all counsel fromthe
esteened to the obscure and a request for an extension mnmust be
assessed on the basis of the particular circunstances in the
speci fic case presented.

> Mobvants clained a right to disgorged funds obtained by the
Commi ssion in an enforcenent action for insider trading affecting
numer ous i nvestors predicated on novants' settlenment of a civil
action by them against the nmalefactors by which it was agreed
that the resulting consent judgment in that action could only be
satisfied fromdi sgorged funds obtained by the Comm ssion in the
enf orcement acti on.



It is true that the Comm ssion has |limted resources
with which to pursue its inportant m ssion. The dedication of
agency resources, however, would be required to defend against a
tinely appeal. The need to expend resources to defend should an
extensi on otherwi se be justified is not the type of prejudice
contenplated. The neritoriousness of an appeal is not a factor
generally considered in assessing a request for an extension.

Rat her, the inquiry focuses on the reasons for, and any adverse
effects of, the failure to conply.

Wi |l e an adverse inpact upon proceedings froma | engthy
delay or material prejudice to an opposing party nmay be
di spositive, the absence of these factors is not. Qherw se, a
mandatory time requi renent would effectively be recast to provide
for notice within the prescribed period or within a tine
thereafter sufficiently short to preclude disruption or prejudice
fromthe del ay.

Movants allowed the tinme for an appeal fromthe orders
entered on March 28, 2002 to expire because their counsel
over| ooked or failed to conprehend the deadline. The suggestion
t hat counsel perceived that those orders renai ned unappeal abl e
unless and until the court entered an order formally renoving
fromthe docket another notion which was clearly and necessarily

rendered noot on March 28th is inplausible. There is no



suggestion that counsel undertook any effort or made any inquiry
to ascertain the final effect of the March 28th orders.

Wthin the paraneters of the law, the court has
generally been quite lenient in resolving such requests for
extensions. The court, however, cannot conscientiously concl ude
t hat novants have denonstrated excusabl e neglect in the present
ci rcunst ances.

ACCORDI NG&Y, this day of August, 2002, upon
consideration of the Motion of Peter Dau, Leilani Wtt,

Bi r kel bach I nvestment Securities and Carl Birkel bach for an
Extension of Tine to Appeal (Doc. #24) and the opposition of the
plaintiff Conmm ssion thereto, |IT IS HEREBY ORDERED t hat said

Mbtion i s DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



